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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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CHAPTER 9 


INSURERS REHABILITATION AND LIQUIDATION ACT 


Part 1. General Provisions 


Section 
56-9-103. Chapter definitions. 
56-9-105. Receivers — Restraining order and injunctive relief — Federal home loan bank. 


Part 3. Formal Proceedings 


56-9-304. Rehabilitation order — Stay of pending action or proceeding — Tolling of statute of 


limitations — Laches unavailable — Standing — Federal home loan bank. 


56-9-310. Powers and authority of liquidator. 
56-9-315. Fraudulent transfers — Effect — When transfer made. 
56-9-317. Preferences — Definition — Avoidance by liquidator — When transfer is made or 


perfected — Liens — Jurisdiction of chancery court — Preferences in favor of 
attorneys or insiders of insurer — Federal home loan bank. 


56-9-339. Federal home loan bank’s secured claim on insurer subject to delinquency proceeding. 


56-9-103 INSURANCE 2 


PART 1 
GENERAL PROVISIONS 


56-9-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 

(1) “Ancillary state” means any state other than a domiciliary state; 

(2) “Commissioner” means the commissioner of commerce and insurance; 

(3) “Creditor” is a person having any claim, whether matured or unma- 
tured, liquidated or unliquidated, secured or unsecured, absolute, fixed or 
contingent; 

(4) “Delinquency proceeding” means any proceeding instituted against an 
insurer for the purpose of liquidating, rehabilitating, reorganizing or con- 
serving the insurer, and any summary proceeding under § 56-9-201; 

(5) “Doing business” includes any of the following acts, whether effected 
by mail or otherwise: 

(A) The issuance or delivery of contracts of insurance to persons 
resident in this state; 

(B) The solicitation of applications for the contracts, or other negotia- 
tions preliminary to the execution of the contracts; 

(C) The collection of premiums, membership fees, assessments or other 
consideration for the contracts; 

(D) The transaction of matters subsequent to execution of the contracts 
and arising out of them; or 

(KE) Operating under a license or certificate of authority, as an insurer, 
issued by the department of commerce and insurance; 

(6) “Domiciliary state” means the state in which an insurer is incorpo- 
rated or organized, or, in the case of an alien insurer, its state of entry; 

(7) “Fair consideration” is given for property or an obligation: 

(A) When in exchange for the property or obligation, as a fair equivalent 
therefor, and in good faith, property is conveyed or services are rendered 
or an obligation is incurred or an antecedent debt is satisfied; or 

(B) When the property or obligation is received in good faith to secure a 
present advance or antecedent debt in an amount not disproportionately 
small as compared to the value of the property or obligation obtained; 
(8) “Federal home loan bank” means an institution chartered under the 

Federal Home Loan Bank Act (12 U.S.C. § 1421, et seq.), as amended, or its 
successor statute; 

(9) “Foreign country” means any other jurisdiction not in any state; 

(10) “Foreign guaranty association” means any entities similar to a 
guaranty association now in existence in or hereafter created by the 
legislature of any other state; 

(11) “Formal delinquency proceeding” means any liquidation or rehabili- 
tation proceeding; 

(12) “General assets” means all property, real, personal or otherwise, not 
specifically mortgaged, pledged, deposited or otherwise encumbered for the 
security or benefit of specified persons or classes of persons. As to specifically 
encumbered property, “general assets” includes all the property or its 
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proceeds in excess of the amount necessary to discharge the sum or sums 
secured thereby. Assets held in trust and on deposit for the security or 
benefit of all policyholders or all policyholders and creditors, in more than a 
single state, shall be treated as general assets; 

(13) “Guaranty association” means the Tennessee insurance guaranty 
association created by chapter 12, part 1 of this title, the life and health 
insurance guaranty association created by chapter 12, part 2 of this title, and 
any other similar entity now or hereafter created by the general assembly of 
this state for the payment of claims of insolvent insurers; 

(14) “Insolvency” or “insolvent” means: 

(A) For an insurer issuing only assessable fire insurance policies: 

(i) The inability to pay any obligation within thirty (30) days after it 
becomes payable; or 

(ii) If an assessment is made within thirty (30) days after the date, 
the inability to pay the obligation thirty (30) days following the date 
specified in the first assessment notice issued after the date of loss 

pursuant to § 56-20-106; 

(B) For any other insurer, that it is unable to pay its obligations when 
they are due, or when its admitted assets do not exceed its liabilities, plus 
the greater of: 

(i) Any capital and surplus required by law for its organization; or 
(ii) The total par or stated value of its authorized and issued capital 
stock; 

(C) As to any insurer licensed to do business in this state as of July 1, 
1991, that does not meet the standard established under subdivision 
(14)(B), “insolvency” or “insolvent” means, for a period not to exceed three 
(3) years from July 1, 1991, that it is unable to pay its obligations when 
they are due or that its admitted assets do not exceed its liabilities, plus 
any required capital contribution ordered by the commissioner under the 
insurance law; and 

(D) For purposes of this subdivision (14), “liabilities” include, but are 
not limited to, reserves required by statute or by department general 
regulations or specific requirements imposed by the commissioner upon a 
subject company at the time of admission or subsequent thereto; 

(15) “Insurer” means any person who has done, purports to do, is doing or 
is licensed to do an insurance business, and is or has been subject to the 
authority of, or to liquidation, rehabilitation, reorganization, supervision, or 
conservation by, any insurance commissioner. For purposes of this chapter, 
any other persons included under § 56-9-102 are deemed to be insurers; 

(16) “Netting agreement” means: 

(A) A contract or agreement, including terms and conditions incorpo- 
rated by reference in it, including a master agreement, which master 
agreement, together with all schedules, confirmations, definitions, and 
addenda to it and transactions under any of them, shall be treated as one 
(1) netting agreement, that documents one (1) or more transactions 
between the parties to the agreement for or involving one (1) or more 
qualified financial contracts and that provides for the netting, liquidation, 
setoff, termination, acceleration, or close-out, under or in connection with 
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one (1) or more qualified financial contracts or present or future payment 

or delivery obligations or payment or delivery entitlements under one (1) 

or more qualified financial contracts, including liquidation or close-out 

values relating to those obligations or entitlements, among the parties to 
the netting agreement; 

(B) Any master agreement or bridge agreement for one (1) or more 
master agreements described in subdivision (16)(A); or 

(C) Any security agreement or arrangement or other credit enhance- 
ment or guarantee or reimbursement obligation related to any contract or 
agreement described in subdivision (16)(A) or (16)(B); provided, that any 
contract or agreement described in subdivision (16)(A) or (16)(B) relating 
to agreements or transactions that are not qualified financial contracts 
shall be deemed to be a netting agreement only with respect to those 
agreements or transactions that are qualified financial contracts; 

(17) “Preferred claim” means any claim with respect to which the terms of 
this chapter accord priority of payment from the general assets of the 
insurer; 

(18)(A) “Qualified financial contract” means any commodity contract, 

forward contract, repurchase agreement, securities contract, swap agree- 

ment, and any similar agreement that the commissioner determines to be 

a qualified financial contract for the purposes of this chapter; provided, 

that the insurer entered into such contract or agreement in accordance 

with: 

(i) Section 56-3-303(a)(21); and 

(ii) The insurer’s derivative instruments use plan that has been 
approved by the commissioner pursuant to § 56-3-303(a)(21); 

(B) As used in subdivision (18)(A), “commodity contract” means: 

(i) A contract for the purchase or sale of a commodity for future 
delivery on, or subject to the rules of, a board of trade or contract market 
under the Commodity Exchange Act (7 U.S.C. § 1 et seq.), or a board of 
trade outside the United States; 

(ii) An agreement that is subject to regulation under § 23 of the 
Commodity Exchange Act (7 U.S.C. § 23), as amended from time to 
time, and that is commonly known to the commodities trade as a margin 
account, margin contract, leverage account, or leverage contract; 

(iii) An agreement or transaction that is subject to regulation under 
§ 6c(b) of the Commodity Exchange Act (7 U.S.C. § 6c(b)), as amended 
from time to time, and that is commonly known to the commodities 
trade as a commodity option; 

(iv) Any combination of the agreements or transactions referred to in 
this subdivision (18)(B); or 

(v) Any option to enter into an agreement or transaction referred to in 
this subdivision (18)(B); 

(C) As used in subdivision (18)(A), “forward contract,” “repurchase 
agreement,” “securities contract,” and “swap agreement” have the mean- 
ings set forth in the Federal Deposit Insurance Act (12 U.S.C. 
§ 1821(e)(8)(D)), as amended from time to time; 

(19) “Receiver” means receiver, liquidator, rehabilitator or conservator as 
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the context requires; 

(20) “Reciprocal state” means any state other than this state in which in 
substance and effect §§ 56-9-307(a); 56-9-404, 56-9-405 and 56-9-407 — 
56-9-409 are in force, and in which provisions are in force requiring that the 
commissioner or equivalent official be the receiver of a delinquent insurer, 
and in which some provision exists for the avoidance of fraudulent convey- 
ances and preferential transfers; 

(21)(A) “Secured claim” means any claim secured by mortgage, trust deed, 

pledge, deposit as security, escrow, or otherwise, but not including special 

deposit claims or claims against general assets. 
(B) “Secured claim” also includes claims that have become liens upon 
specific assets by reason of judicial process; 

(22) “Special deposit claim” means any claim secured by a deposit made 
pursuant to statute for the security or benefit of a limited class or classes of 
persons, but not including any claim secured by general assets; 

(23) “State” means any state, district or territory of the United States and 
the Panama Canal Zone; and 

(24) “Transfer” includes the sale and every other and different mode, 
direct or indirect, of disposing of or of parting with property or with an 
interest therein, or with the possession thereof or of fixing a lien upon 
property or upon an interest therein, absolutely or conditionally, voluntarily, 
by or without judicial proceedings. The retention of a security title to 
property delivered to a debtor shall be deemed a transfer suffered by the 
debtor. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2012, ch. 540, § 1; Acts 2019, ch. 430, § 8. May 21, 2019. 
2019, ch. 480, § 1. 


Amendments. 
The 2019 amendment added the chapter defi- 
nition of “Federal home loan bank”. 


56-9-105. Receivers — Restraining order and injunctive relief — Fed- 
eral home loan bank. 


(a) Any receiver appointed in a proceeding under this chapter may at any 
time apply for, and any court of general jurisdiction may grant, the restraining 
orders, preliminary and permanent injunctions, and other orders as may be 
deemed necessary and proper to prevent: 

(1) The transaction of further business; 

(2) The transfer of property; 

(3) Interference with the receiver or with a proceeding under this chapter; 

(4) Waste of the insurer’s assets; 

(5) Dissipation and transfer of bank accounts; 

(6) The institution or further prosecution of any actions or proceedings; 

(7) The obtaining of preferences, judgments, attachments, garnishments 
or liens against the insurer, its assets or its policyholders; 

(8) The levying of execution against the insurer, its assets or its 
policyholders; 

(9) The making of any sale or deed for nonpayment of taxes or assess- 
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ments that would lessen the value of the assets of the insurer; 

(10) The withholding from the receiver of books, accounts, documents or 
other records relating to the business of the insurer; or 

(11) Any other threatened or contemplated action that might lessen the 
value of the insurer’s assets or prejudice the rights of policyholders, creditors 
or shareholders, or the administration of any proceeding under this chapter. 

(b) The receiver may apply to any court outside of this state for the relief 
described in subsection (a). 

(c) Notwithstanding subsections (a) and (b) and any other provision of this 
title, a federal home loan bank shall not be stayed, enjoined, or prohibited from 
exercising or enforcing any right or cause of action regarding collateral pledged 
under a security agreement or under any pledge agreement, security agree- 
ment, collateral agreement, or other similar arrangement or credit enhance- 
ment relating to a security agreement to which the federal home loan bank is 
a party. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2019, ch. 430, § 2. Acts 2019, ch. 480, § 8. May 21, 2019. 
Amendments. 


The 2019 amendment added (c). 


PART 3 
FORMAL PROCEEDINGS 


56-9-304. Rehabilitation order — Stay of pending action or proceeding 
— Tolling of statute of limitations — Laches unavailable — 
Standing — Federal home loan bank. 


(a) Any court in this state before which any action or proceeding in which the 
insurer is a party, or is obligated to defend a party, is pending when a 
rehabilitation order against the insurer is entered shall stay the action or 
proceeding for ninety (90) days and any additional time as is necessary for the 
rehabilitator to obtain proper representation and prepare for further proceed- 
ings. The rehabilitator shall take such action respecting the pending litigation 
as the rehabilitator deems necessary in the interests of justice and for the 
protection of creditors, policyholders, and the public. The rehabilitator shall 
immediately consider all litigation pending outside this state and shall petition 
the courts having jurisdiction over that litigation for stays whenever necessary 
to protect the estate of the insurer. 

(b) No statute of limitations or defense of laches shall run with respect to 
any action by or against an insurer between the filing of a petition for 
appointment of a rehabilitator for that insurer and the order granting or 
denying that petition. Any action against the insurer that might have been 
commenced when the petition was filed may be commenced for at least sixty 
(60) days after the order of rehabilitation is entered or the petition is denied. 
The rehabilitator may, upon an order for rehabilitation, within one (1) year or 
such other longer time as applicable law may permit, institute an action or 
proceeding on behalf of the insurer upon any cause of action against which the 


i INSURERS REHABILITATION AND LIQUIDATION ACT 56-9-310 


period of limitation fixed by applicable law has not expired at the time of the 
filing of the petition upon which the order is entered. 

(c) Any guaranty association or foreign guaranty association covering life or 
health insurance or annuities has standing to appear in any court proceeding 
concerning the rehabilitation of a life or health insurer if the association is or 
may become liable under this chapter as a result of the rehabilitation. 

(d) Notwithstanding subsections (a) and (b) and any other provision of this 
title, a federal home loan bank shall not be stayed, enjoined, or prohibited from 
exercising or enforcing any right or cause of action regarding collateral pledged 
under a security agreement or under any pledge agreement, security agree- 
ment, collateral agreement, or other similar arrangement or credit enhance- 
ment relating to a security agreement to which the federal home loan bank is 
a party. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2019, ch. 430, § 3. Acts 2019, ch. 430, § 8. May 21, 2019. 
Amendments. 


The 2019 amendment added (d). 


56-9-310. Powers and authority of liquidator. 


(a) The liquidator has the power to: 

(1) Appoint a special deputy or deputies to act for the liquidator under 
this chapter, and determine the deputy’s reasonable compensation. The 
special deputy has powers of the liquidator granted by this section. The 
special deputy shall serve at the pleasure of the liquidator; 

(2) Employ employees and agents, legal counsel, actuaries, accountants, 
appraisers, consultants and other personnel the liquidator may deem 
necessary to assist in the liquidation; 

(3) Appoint, with the approval of the court, an advisory committee of 
policyholders, claimants or other creditors, including guaranty associations, 
should such a committee be deemed necessary. The committee shall serve at 
the pleasure of the commissioner and shall serve without compensation 
other than reimbursement for reasonable travel and per diem living ex- 
penses. No other committee of any nature shall be appointed by the 
commissioner or the court in liquidation proceedings conducted under this 
chapter; 

(4) Fix the reasonable compensation of employees and agents, legal 
counsel, actuaries, accountants, appraisers and consultants with the ap- 
proval of the court; 

(5) Pay reasonable compensation to persons appointed and defray from 
the funds or assets of the insurer all expenses of taking possession of, 
conserving, conducting, liquidating, disposing of, or otherwise dealing with 
the business and property of the insurer. In the event that the property of the 
insurer does not contain sufficient cash or liquid assets to defray the costs 
incurred, the commissioner may advance the costs so incurred out of any 
appropriation for the maintenance of the department. Any amounts so 
advanced for expenses of administration shall be repaid to the commissioner 
for the use of the department out of the first available moneys of the insurer; 


56-9-310 INSURANCE 8 


(6) Hold hearings, subpoena witnesses to compel their attendance, admin- 
ister oaths, examine any person under oath, and compel any person to 
subscribe to the person’s testimony after it has been correctly reduced to 
writing, and, in connection therewith, require the production of any books, 
papers, records or other documents that the liquidator deems relevant to the 
inquiry; 

(7) Audit the books and records of all agents of the insurer insofar as those 
records relate to the business activities of the insurer; 

(8) Collect all debts and moneys due and claims belonging to the insurer, 
wherever located, and for this purpose to: 

(A) Institute timely action in other jurisdictions, in order to forestall 
garnishment and attachment proceedings against the debts; 

(B) Do such other acts as are necessary or expedient to collect, conserve 
or protect its assets or property, including the power to sell, compound, 
compromise or assign debts for purposes of collection upon the terms and 
conditions as the liquidator deems best; and 

(C) Pursue any creditor’s remedies available to enforce the liquidator’s 
claims; 

(9) Conduct public and private sales of the property of the insurer; 

(10) Use assets of the estate of an insurer under a liquidation order to 
transfer policy obligations to a solvent assuming insurer, if the transfer can 
be arranged without prejudice to applicable priorities under § 56-9-330; 

(11) Acquire, hypothecate, encumber, lease, improve, sell, transfer, aban- 
don or otherwise dispose of or deal with any property of the insurer at its 
market value or upon the terms and conditions as are fair and reasonable. 
The liquidator also has the power to execute, acknowledge and deliver any 
and all deeds, assignments, releases and other instruments necessary or 
proper to effectuate any sale of property or other transaction in connection 
with the liquidation; 

(12) Borrow money on the security of the insurer’s assets or without 
security and execute and deliver all documents necessary to that transaction 
for the purpose of facilitating the liquidation. Any such funds borrowed may 
be repaid as an administrative expense and have priority over any other 
claims in Class 1 under the priority of distribution; 

(13) Enter into any contracts necessary to carry out the order to liquidate, 
and affirm or disavow any contracts to which the insurer is a party. However, 
the liquidator shall not disavow, reject, or repudiate a federal home loan 
bank security agreement or any pledge agreement, security agreement, 
collateral agreement, guarantee agreement, or other similar arrangement or 
credit enhancement relating to a security agreement to which a federal home 
loan bank is a party; 

(14) Continue to prosecute and institute in the name of the insurer, or in 
the liquidator’s own name, any and all suits and other legal proceedings, in 
this state or elsewhere, and abandon the prosecution of claims the liquidator 
deems unprofitable to pursue further. If the insurer is dissolved under 
§ 56-9-309, the liquidator shall have the power to apply to any court in this 
state or elsewhere for leave to substitute the liquidator for the insurer as 
plaintiff; 
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(15) Prosecute any action that may exist in behalf of the creditors, 
members, policyholders or shareholders of the insurer against any officer of 
the insurer, or any other person; i 

(16) Remove any or all records and property of the insurer to the offices of 
the commissioner or to any other place that may be convenient for the 
purposes of efficient and orderly execution of the liquidation. Guaranty 
associations and foreign guaranty associations shall have such reasonable 
access to the records of the insurer as is necessary for them to carry out their 
statutory obligations; 

(17) Deposit in one (1) or more banks in this state the sums required for 
meeting current administration expenses and dividend distributions; 

(18) Invest all sums not currently needed, unless the court orders 
otherwise; 

(19) File any necessary documents for record in the office of any recorder 
of deeds or record office in this state or elsewhere where property of the 
insurer is located; 

(20) Assert all defenses available to the insurer as against third persons, 
including statutes of limitation, statutes of frauds, and the defense of usury. 
A waiver of any defense by the insurer after a petition in liquidation has 
been filed shall not bind the liquidator. Whenever a guaranty association or 
foreign guaranty association has an obligation to defend any suit, the 
liquidator shall give precedence to the obligation and may defend only in the 
absence of a defense by the guaranty associations; 

(21) Exercise and enforce all the rights, remedies and powers of any 
creditor, shareholder, policyholder or member, including any power to avoid 
any transfer or lien that may be given by the general law and that is not 
included under §§ 56-9-315 — 56-9-317; 

(22) Intervene in any proceeding wherever instituted that might lead to 
the appointment of a receiver or trustee, and act as the receiver or trustee 
whenever the appointment is offered; 

(23) Enter into agreements with any receiver or commissioner of any 
other state relating to the rehabilitation, liquidation, conservation or disso- 
lution of an insurer doing business in both states; and 

(24) Exercise all powers now held or hereafter conferred upon receivers by 
the laws of this state not inconsistent with this chapter. 

(b) The enumeration in this section of the powers and authority of the 
liquidator shall not be construed as a limitation upon the liquidator, nor shall 
it exclude in any manner the liquidator’s right to do other acts not herein 
specifically enumerated or otherwise provided for, that may be necessary or 
appropriate for the accomplishment of or in aid of the purpose of liquidation. 

(c) Notwithstanding the powers of the liquidator as stated in subsections (a) 
and (b), the liquidator has no obligation to defend claims or to continue to 
defend claims subsequent to the entry of a liquidation order. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2019, ch. 430, § 4. Acts 2019, ch. 480, § 8. May 21, 2019. 
Amendments. 


The 2019 amendment added the last sen- 
tence in (a)(18). 
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56-9-315. Fraudulent transfers — Effect — When transfer made. 


(a)(1) Every transfer made or suffered and every obligation incurred by an 
insurer within one (1) year prior to the filing of a successful petition for 
rehabilitation or liquidation under this chapter is fraudulent as to then 
existing and future creditors, if made or incurred without fair consideration, 
or with actual intent to hinder, delay or defraud either existing or future 
creditors. 

(2) Atransfer made or an obligation incurred by an insurer ordered to be 
rehabilitated or liquidated under this chapter, which is fraudulent under 
this section, may be voided by the receiver, except as to a person who in good 
faith is a purchaser, lienor or obligee for a present fair equivalent value, and 
except that any purchaser, lienor or obligee, who in good faith has given a 
consideration less than fair for the transfer, lien or obligation, may retain the 
property, lien or obligation as security for repayment. 

(3) The court may, on due notice, order any such transfer or obligation to 

be preserved for the benefit of the estate, and, in that event, the receiver 
shall succeed to and may enforce the rights of the purchaser, lienor or 
obligee. 
(b)(1) A transfer of property other than real property shall be deemed to be 
made or suffered when it becomes so far perfected that no subsequent lien 
obtainable by legal or equitable proceedings on a simple contract could 
become superior to the rights of the transferee under § 56-9-317(c). 

(2) A transfer of real property shall be deemed to be made or suffered 
when it becomes so far perfected that no subsequent bona fide purchaser 
from the insurer could obtain rights superior to the rights of the transferee. 

(3) A transfer that creates an equitable lien shall not be deemed to be 
perfected if there are available means by which a legal lien could be created. 

(4) Any transfer not perfected prior to the filing of a petition for liquida- 
tion shall be deemed to be made immediately before the filing of the 
successful petition. 

(5) This subsection (b) shall apply whether or not there are or were 
creditors who might have obtained any liens or persons who might have 
become bona fide purchasers. 

(c) Any transaction of the insurer with a reinsurer shall be deemed 
fraudulent and may be avoided by the receiver under subsection (a) if: 
(1) The transaction consists of the termination, adjustment or settlement 
of a reinsurance contract in which the reinsurer is released from any part of 
its duty to pay the originally specified share of losses that had occurred prior 
to the time of the transactions, unless the reinsurer gives a present fair 
equivalent value for the release; and 
(2) Any part of the transaction took place within one (1) year prior to the 
date of filing of the petition through which the receivership was commenced. 
(d) Every person receiving any property from the insurer or any benefit 
thereof which is a fraudulent transfer under subsection (a) shall be personally 
liable therefor and shall be bound to account to the liquidator. 

(e) Notwithstanding this section and any other provision of this title, a 
receiver shall not avoid any transfer of, or any obligation to transfer, money or 


11 INSURERS REHABILITATION AND LIQUIDATION ACT 56-9-317 


any other property arising under or in connection with a federal home loan 
bank security agreement or any pledge agreement, security agreement, 
collateral agreement, guarantee agreement, or other similar arrangement or 
credit enhancement relating to a security agreement to which a federal home 
loan bank is a party. However, a transfer may be avoided under this section if 
it was made with the actual intent to hinder, delay, or defraud either existing 
or future creditors. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2019, ch. 480, § 5. Acts 2019, ch. 430, § 8. May 21, 2019. 
Amendments. 


The 2019 amendment added (e). 


56-9-317. Preferences — Definition — Avoidance by liquidator — When 
transfer is made or perfected — Liens — Jurisdiction of 
chancery court — Preferences in favor of attorneys or 
insiders of insurer — Federal home loan bank. 


(a)(1) A preference is a transfer of any of the property of an insurer to or for 
the benefit of a creditor, for or on account of an antecedent debt, made or 
suffered by the insurer within one (1) year before the filing of a successful 
petition for liquidation under this chapter, the effect of which transfer may 
be to enable the creditor to obtain a greater percentage of this debt than 
another creditor of the same class would receive. If a liquidation order is 
entered while the insurer is already subject to a rehabilitation order, then 
the transfers shall be deemed preferences if made or suffered within one (1) 
year before the filing of the successful petition for rehabilitation, or within 
two (2) years before the filing of the successful petition for liquidation, 
whichever time is shorter. 

(2) Any preference may be avoided by the liquidator if: 

(A) The insurer was insolvent at the time of the transfer; 

(B) The transfer was made within four (4) months before the filing of 
the petition; 

(C) The creditor receiving it or to be benefited thereby or the creditor’s 
agent acting with reference thereto had, at the time when the transfer was 
made, reasonable cause to believe that the insurer was insolvent or was 
about to become insolvent; or 

(D) The creditor receiving it was an officer, or any employee or attorney 
or other person who was in fact in a position of comparable influence in the 
insurer to an officer, whether or not the person held the position, or any 
shareholder holding directly or indirectly more than five percent (5%) of 
any class of any equity security issued by the insurer, or any other person, 
firm, corporation, association or aggregation of persons with whom the 
insurer did not deal at arm’s length. 

(3) Where the preference is voidable, the liquidator may recover the 
property or, if it has been converted, its value from any person who has 
received or converted the property, except where a bona fide purchaser or 
lienor has given less than fair equivalent value, the purchaser or lienor shall 
have a lien upon the property to the extent of the consideration actually 
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given by the purchaser or lienor. Where a preference by way of lien or 

security title is voidable, the court may on due notice order the lien or title 

to be preserved for the benefit of the estate, in which event the lien or title 
shall pass to the liquidator. 

(b)(1) A transfer of property other than real property shall be deemed to be 

made or suffered when it becomes so far perfected that no subsequent lien 

obtainable by legal or equitable proceedings on a simple contract could 
become superior to the rights of the transferee. 

(2) A transfer of real property shall be deemed to be made or suffered 
when it becomes so far perfected that no subsequent bona fide purchaser 
from the insurer could obtain rights superior to the rights of the transferee. 

(3) A transfer that creates an equitable lien shall not be deemed to be 
perfected if there are available means by which a legal lien could be created. 

(4) Atransfer not perfected prior to the filing of a petition for liquidation 
shall be deemed to be made immediately before the filing of the successful 
petition. 

(5) This subsection (b) shall apply whether or not there are or were 

creditors who might have obtained liens or persons who might have become 
bona fide purchasers. 
(c)(1) A lien obtainable by legal or equitable proceedings upon a simple 
contract is one arising in the ordinary course of the proceedings upon the 
entry or docketing of a judgment or decree, or upon attachment, garnish- 
ment, execution, or like process, whether before, upon, or after judgment or 
decree and whether before or upon levy. It does not include liens which under 
applicable law are given a special priority over other liens that are prior in 
time. 

(2) A len obtainable by legal or equitable proceedings could become 
superior to the rights of a transferee, or a purchaser could obtain rights 
superior to the rights of a transferee within the meaning of subsection (b), if 
the consequences would follow only from the lien or purchase itself, or from 
the lien or purchase followed by any step wholly within the control of the 
respective lienholder or purchaser, with or without the aid of ministerial 
action by public officials. Such a lien could not, however, become superior 
and such a purchase could not create superior rights for the purpose of 
subsection (b) through any acts subsequent to the obtaining of such a lien or 
subsequent to such a purchase that require the agreement or concurrence of 
any third party or that require any further judicial action or ruling. 

(d) A transfer of property for or on account of a new and contemporaneous 
consideration, which is deemed under subsection (b) to be made or suffered 
after the transfer because of delay in perfecting it, does not thereby become a 
transfer for or on account of an antecedent debt if any acts required by the 
applicable law to be performed in order to perfect the transfer as against liens 
or bona fide purchasers’ rights are performed within twenty-one (21) days or 
any period expressly allowed by the law, whichever is less. A transfer to secure 
a future loan, if such a loan is actually made, or a transfer that becomes 
security for a future loan, shall have the same effect as a transfer for or on 
account of a new and contemporaneous consideration. 

(e) If any lien deemed voidable under subdivision (a)(2) has been dissolved 
by the furnishing of a bond or other obligation, the surety on which has been 
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indemnified directly or indirectly by the transfer of, or the creation of, a lien 
upon any property of an insurer before the filing of a petition under this 
chapter that results in a liquidation order, the indemnifying transfer or lien 
shall also be deemed voidable. 

(f) The property affected by any lien deemed voidable under subsections (a) 
and (e) shall be discharged from the lien, and that property and any of the 
indemnifying property transferred to or for the benefit of a surety shall pass to 
the liquidator, except that the court may, on due notice, order any such lien to 
be preserved for the benefit of the estate, and the court may direct that the 
conveyance be executed as may be proper or adequate to evidence the title of 
the liquidator. 

(g) The chancery court of Davidson County has summary jurisdiction of any 
proceeding by the liquidator to hear and determine the rights of any parties 
under this section. Reasonable notice of any hearing in the proceeding shall be 
given to all parties in interest, including the obligee of a releasing bond or 
other like obligation. Where an order is entered for the recovery of indemni- 
fying property in kind or for the avoidance of an indemnifying lien, the court, 
upon application of any party in interest, shall in the same proceeding 
ascertain the value of the property or lien, and if the value is less than the 
amount for which the property is indemnified or than the amount of the lien, 
the transferee or lienholder may elect to retain the property or lien upon 
payment of its value, as ascertained by the court, to the liquidator, within 
reasonable times as the court shall fix. 

(h) The liability of the surety under a releasing bond or other like obligation 
is discharged to the extent of the value of the indemnifying property recovered 
or the indemnifying lien nullified and avoided by the liquidator, or, where the 
property is retained under subsection (g), to the extent of the amount paid to 
the liquidator. 

(i) If a creditor has been preferred, and afterward in good faith gives the 
insurer further credit without security of any kind, for property that becomes 
a part of the insurer’s estate, the amount of the new credit remaining unpaid 
at the time of the petition may be set off against the preference that would 
otherwise be recoverable from the creditor. 

(j) If an insurer, directly or indirectly, within four (4) months before the 
filing of a successful petition for liquidation under this chapter, or at any time 
in contemplation of a proceeding to liquidate it, pays money or transfers 
property to an attorney for services rendered or to be rendered, the transac- 
tions may be examined by the court on its own motion or shall be examined by 
the court on petition of the liquidator and shall be held valid only to the extent 
of a reasonable amount to be determined by the court, and the excess may be 
recovered by the liquidator for the benefits of the estate; provided, that where 
the attorney is in a position of influence in the insurer or an affiliate thereof, 
payment of any money or the transfer of any property to the attorney for 
services rendered or to be rendered shall be governed by subdivision (a)(2)(D). 

(k)(1) Every officer, manager, employee, shareholder, member, subscriber, 

attorney or any other person acting on behalf of the insurer who knowingly 

participates in giving any preference, when the person has reasonable cause 
to believe the insurer is, or is about to become, insolvent at the time of the 
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preference, is personally liable to the liquidator for the amount of the 
preference. It is permissible to infer that there is a reasonable cause to so 
believe if the transfer was made within four (4) months before the date of 
filing of the successful petition for liquidation. 

(2) Every person receiving any property from the insurer or the benefit of 
the property as a preference voidable under subsection (a) is personally 
liable therefor and is bound to account to the liquidator. 

(3) Nothing in this subsection (k) shall prejudice any other claim by the 
liquidator against any person. 

(1) Notwithstanding subdivision (a)(2) and any other provision of this title, 
a liquidator or rehabilitator shall not avoid any preference arising under or in 
connection with a federal home loan bank security agreement or any pledge 
agreement, security agreement, collateral agreement, guarantee agreement, 
or other similar arrangement or credit enhancement relating to a security 
agreement to which a federal home loan bank is a party. 


History. Effective Dates. 
Acts 1991, ch. 142, § 4; 2019, ch. 430, § 6. Acts 2019, ch. 480, § 8. May 21, 2019. 
Amendments. 


The 2019 amendment added (J). 


56-9-339. Federal home loan bank’s secured claim on insurer subject 
to delinquency proceeding. 


(a) Notwithstanding any other provision of this title, any secured claim that 
a federal home loan bank has on an insurer who is subject to a delinquency 
proceeding under this chapter is governed exclusively by this section. 

(b) Notwithstanding any other provision of this title, a receiver shall not 
void a redemption or repurchase of any stock or equity securities made by a 
federal home loan bank within four (4) months of the commencement of the 
delinquency proceedings or that received prior approval of the receiver. 
However, a transfer is voidable if the transfer is made with the actual intent 
to hinder, delay, or defraud the insurer member, the receiver for the insurer 
member, existing creditors, or future creditors. 

(c) If a federal home loan bank exercises its rights regarding collateral 
pledged by an insurer member who is subject to a delinquency proceeding, then 
the federal home loan bank shall repurchase any capital stock that is in excess 
of the amount of federal home loan bank stock that the insurer member is 
required to hold as a minimum investment, to the extent the federal home loan 
bank in good faith determines the repurchase to be permissible under 
applicable laws, regulations, regulatory obligations, and the federal home loan 
bank’s capital plan, and consistent with the federal home loan bank’s current 
capital stock practices applicable to its entire membership. 

(d) Following the appointment of a receiver for an insurer member, the 
federal home loan bank, within ten (10) business days after a request made by 
the receiver, shall provide a process and establish timelines for the: 

(1) Release of collateral that exceeds the lendable collateral value, as 
determined pursuant to the advance agreement with the federal home loan 
bank, required to support secured obligations remaining after any repay- 
ment of advances; 


15 INSURANCE HOLDING COMPANIES AND RISK MANAGEMENT  56-11-101 


(2) Release of any of the insurer member’s collateral remaining in the 
federal home loan bank’s possession following repayment in full of all 
outstanding secured obligations of the insurer member; 

(3) Payment of fees owed by the insurer member and the operation of 
deposits and other accounts of the insurer member with the federal home 
loan bank; and 

(4) Possible redemption or repurchase of federal home loan bank stock or 
excess stock of any class that an insurer member is required to own. 

(e) Upon request from the receiver for an insurer member, the federal home 
loan bank shall provide any available options that an insurer member may 
exercise to renew or restructure an advance to defer associated prepayment 
fees, subject to the following: 

(1) Market conditions; 

(2) The terms of the advances outstanding to the insurer member; 

(3) The applicable policies of the federal home loan bank; and 

(4) Compliance with the Federal Home Loan Bank Act (12 U.S.C. § 1421 
et seq.) and corresponding regulations. 

(f) After the tenth day following the commencement of a delinquency 
proceeding in this state involving an insurer member of the federal home loan 
bank, the federal home loan bank must not be stayed or prohibited from 
exercising its rights regarding collateral pledged by that insurer member. 


History. Effective Dates. 
Acts 2019, ch. 430, § 7. Acts 2019, ch. 430, § 8. May 21, 2019. 
CHAPTER 11 
INSURANCE HOLDING COMPANIES AND RISK 
MANAGEMENT 


Part 1. Insurance Holding Company System Act of 1986 


Section 

56-11-101. Short title — Definitions. 

56-11-106. Transactions within a holding company system — Standards — Dividends — Man- 
agement of domestic insurers and health maintenance organizations. 

56-11-108. Confidentiality of investigations and examinations. 

56-11-116. Supervisory colleges. 


PART 1 


INSURANCE HOLDING COMPANY SYSTEM ACT OF 
1986 


56-11-101. Short title — Definitions. 


(a) This part. shall be known and may be cited as the “Insurance Holding 
Company System Act of 1986.” 
(b) As used in this part, unless the context otherwise requires: 
(1) “Affiliate” of, or person “affiliated” with, a specific person, means a 
person that directly, or indirectly through one (1) or more intermediaries, 
controls, or is controlled by, or is under common control with, the person 
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specified; 

(2) “Commissioner” means the commissioner of commerce and insurance; 

(3)(A) “Control” including “controlling,” “controlled by” and “under com- 

mon control with” means the possession, direct or indirect, of the power to 

direct or cause the direction of the management and policies of a person, 
whether through the ownership of voting securities, by contract other than 

a commercial contract for goods or non-management services, or other- 

wise, unless the power is the result of an official position with or corporate 

office held by the person. 

(B) “Control” shall be presumed to exist if any person, directly or 
indirectly, owns, controls, holds with the power to vote, or holds proxies 
representing ten percent (10%) or more of the voting securities of any 
other person. This presumption may be rebutted by a showing made in the 
manner provided by § 56-11-105(k) that control does not exist in fact. The 
commissioner may determine, after furnishing all persons in interest 
notice and opportunity to be heard and making specific findings of fact to 
support the determination that control exists in fact, notwithstanding the 
absence of a presumption to that effect; 

(4) “Enterprise Risk” means any activity, circumstance, event or series of 
events involving one (1) or more affiliates of an insurer that, if not remedied 
promptly, is likely to have a material adverse effect upon the financial 
condition or liquidity of the insurer or its insurance holding company system 
as a whole, including, but not limited to, anything that would cause the 
insurer’s Risk-Based Capital to fall into company action level as set forth in 
§ 56-46-104 or would cause the insurer to be in hazardous financial 
condition as set forth in Tenn. Comp. R. & Reg. 0780-01-66, as amended; 

(5) “Group-wide supervisor” means the regulatory official authorized to 
engage in conducting and coordinating group-wide supervision activities 
who is determined or acknowledged by the commissioner under § 56-11- 
116(d) to have sufficient significant contacts with the internationally active 
insurance group; 

(6) “Health maintenance organization” means a health maintenance 
organization as defined at § 56-32-102; 

(7) “Health maintenance organization holding company system” means 
two (2) or more affiliated persons, one (1) of which is a health maintenance 
organization. “Health maintenance organization holding company system” 
also means a corporation regulated pursuant to title 56, chapter 29, which 
owns or controls, either directly or indirectly, a health maintenance 
organization; 

(8) “Insurance holding company system” means two (2) or more affiliated 
persons, one (1) or more of which is an insurer; 

(9) “Insurer” has the same meaning as “insurance company,” as set forth 
in § 56-1-102, except that it does not include: 

(A) Agencies, authorities or instrumentalities of the United States, its 
possessions and territories, the Commonwealth of Puerto Rico, the Dis- 
trict of Columbia, or a state or political subdivision of a state; 

(B) Fraternal benefit societies; 

(C) Nonprofit medical and hospital service associations; or 
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(D) Nonprofit dental service corporations; 

(10) “Internationally active insurance group” means an insurance holding 
company system that includes an insurer registered under § 56-11-105 and 
meeting the following criteria: 

(A) Premiums are written in at least three (3) countries; 

(B) The percentage of gross premiums written outside the United 
States is at least ten percent (10%) of the insurance holding company 
system’s total gross written premiums; and 

(C) Based on a three-year rolling average, the total assets of the 
insurance holding company system are at least fifty billion dollars 
($50,000,000,000), or the total gross written premiums of the insurance 
holding company system are at least ten billion dollars ($10,000,000,000); 
(11) “Person” means an individual, a corporation, a limited liability 

company, a partnership, an association, a joint stock company, a trust, an 
unincorporated organization, any similar entity or any combination of the 
foregoing acting in concert, but does not include any joint venture partner- 
ship exclusively engaged in owning, managing, leasing or developing real or 
tangible personal property; 

(12) “Securityholder” of a specified person is one who owns any security of 
the person, including common stock, preferred stock, debt obligations and 
any other security convertible into or evidencing the right to acquire any of 
the foregoing; 

(13) “Subsidiary” of a specified person is an affiliate controlled by the 
person directly or indirectly through one (1) or more intermediaries; and 

(14) “Voting security” includes any security convertible into or evidencing 
a right to acquire a voting security. 


History. of “group-wide supervisor” and “internationally 
Acts 1986, ch. 572, § 1; 2000, ch. 708, § 3c; = active insurance group” in (b). 


T.C.A. § 56-11-201; Acts 2014, ch. 583, §§ 1, 2; ¢ 
2018, ch. 873, § 13. Effective Dates. 


Acts 2018, ch. 873, § 18. May 3, 2018. 
Amendments. 


The 2018 amendment added the definitions 


56-11-106. Transactions within a holding company system — Stan- 
dards — Dividends — Management of domestic insurers 
and health maintenance organizations. 


(a) Transactions Within a Holding Company System. 

(1) Transactions within an insurance or health maintenance organization 
holding company system, to which an insurer or health maintenance 
organization subject to registration is a party, shall be subject to the 
following standards: 

(A) The terms shall be fair and reasonable; 

(B) Agreements for cost sharing services and management shall include 
such provisions as required by rule and regulation issued by the commis- 
sioner; 

(C) Charges or fees for services performed shall be reasonable; 

(D) Expenses incurred and payment received shall be allocated to the 
insurer or health maintenance organization in conformity with customary 
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insurance accounting practices, or, in the case of health maintenance 

organizations, customary accounting practices applicable to health main- 

tenance organizations, consistently applied; 

(EK) The books, accounts and records of each party to all the transactions 
shall be so maintained as to clearly and accurately disclose the nature and 
details of the transactions, including the accounting information neces- 
sary to support the reasonableness of the charges or fees to the respective 
parties; and 

(F) The insurer’s surplus as regards policyholders, or the health main- 
tenance organization’s net worth, following any dividends or distributions 
to shareholder affiliates shall be reasonable in relation to the insurer’s, or 
health maintenance organization’s, outstanding liabilities and adequate 
to meet the insurer’s or health maintenance organization’s financial 
needs. 

(2) The following transactions involving a domestic insurer or a health 
maintenance organization and any person in its insurance or health main- 
tenance organization holding company system, including amendments or 
modifications of affiliate agreements previously filed pursuant to this sec- 
tion, which are subject to any materiality standards contained in subdivi- 
sions (a)(2)(A)-(G), may not be entered into unless the insurer or health 
maintenance organization has notified the commissioner in writing of its 
intention to enter into the transaction at least thirty (30) days prior thereto, 
or a shorter period that the commissioner may permit, and the commissioner 
has not disapproved it within the period. The notice for amendments or 
modifications shall include the reasons for the change and the financial 
impact on the domestic insurer. Informal notice shall be reported, within 
thirty (30) days after a termination of a previously filed agreement, to the 
commissioner for determination of the type of filing required, if any: 

(A) Sales, purchases, exchanges, loans, extensions of credit, or invest- 
ments; provided, that exchanges, loans, extensions of credit, or invest- 
ments the transactions are equal to or exceed: 

(i) With respect to nonlife insurers and health maintenance organi- 
zations, the lesser of three percent (3%) of the insurer’s or health 
maintenance organization’s admitted assets, or twenty-five percent 
(25%) of surplus as regards policyholders, or, with respect to health 
maintenance organizations, net worth as of December 31 next preced- 
ing; and 

(ii) With respect to life insurers, three percent (3%) of the insurer’s 
admitted assets, each as of December 31 next preceding; 

(B) Loans or extensions of credit to any person who is not an affiliate, 
where the insurer or health maintenance organization makes the loans or 
extensions of credit with the agreement or understanding that the 
proceeds of the transactions, in whole or in substantial part, are to be used 
to make loans or extensions of credit to, to purchase assets of, or to make 
investments in, any affiliate of the insurer or health maintenance organi- 
zation making the loans or extensions of credit; provided, that the 
transactions are equal to or exceed: 

(i) With respect to nonlife insurers and health maintenance organi- 
zations, the lesser of three percent (3%) of the insurer’s or health 
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maintenance organization’s admitted assets, or twenty-five percent 

(25%) of surplus as regards polieyholders, or, with respect to health 

maintenance organizations, net worth as of December 31 next preced- 

ing; and 

(ii) With respect to life insurers, three percent (3%) of the insurer’s 
admitted assets as of December 31 next preceding; 

(C) Reinsurance agreements or modifications thereto, including: 

(i) All reinsurance pooling agreements; 

(ii) Agreements in which the reinsurance premium or a change in the 
insurer’s or health maintenance organization’s liabilities, or the pro- 
jected reinsurance premium or a change in the insurer’s liabilities in 
any of the next three (3) years, equals or exceeds five percent (5%) of the 
insurer’s surplus as regards policyholders, or, with respect to health 
maintenance organizations, net worth, as of December 31 next preced- 
ing, including those agreements that may require as consideration the 
transfer of assets from an insurer or health maintenance organization to 
a non-affiliate, if an agreement or understanding exists between the 
insurer or health maintenance organization and non-affiliate that any 
portion of the assets will be transferred to one (1) or more affiliates of the 
insurer or health maintenance organization; 

(D) All management agreements, service contracts, tax allocation 
agreements, guarantees and all cost-sharing arrangements; 

(E) Guarantees when made by a domestic insurer or health mainte- 
nance organization; provided, however, that a guarantee which is quanti- 
fiable as to amount is not subject to the notice requirements of this 
paragraph unless it exceeds the lesser of one-half of one percent (0.5%) of 
the insurer’s or health maintenance organization’s admitted assets, or ten 
percent (10%) of surplus as regards policyholders, or with respect to health 
maintenance organizations, net worth, as of December 31 next preceding. 
Further, all guarantees which are not quantifiable as to amount are 
subject to the notice requirements of this subdivision (a)(2)(E); 

(F) Direct or indirect acquisitions or investments in a person that 
controls the insurer or health maintenance organization or in an affiliate 
of the insurer or health maintenance organization in an amount which, 
together with its present holdings in such investments, exceeds two and 
one-half percent (2.5%) of the insurer’s surplus to policyholders, or, with 
respect to health maintenance organizations, net worth. Direct or indirect 
acquisitions or investments in subsidiaries acquired pursuant to § 56-11- 
102 (or authorized under any other section of this title), or in non- 
subsidiary insurance affiliates that are subject to this part, are exempt 
from this requirement; and 

(G) Any material transactions, specified by regulation, which the com- 
missioner determines may adversely affect the interests of the insurer’s 
policyholders or the health maintenance organization’s enrollees or pro- 
viders. Nothing in this subdivision (a)(2) shall be deemed to authorize or 
permit any transactions that, in the case of an insurer or health mainte- 
nance organization that is not a member of the same insurance or health 
maintenance organization holding company system, would be otherwise 
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contrary to law. 

(3) A domestic insurer or a health maintenance organization may not 
enter into transactions that are part of a plan or series of like transactions 
with persons within the insurance or health maintenance organization 
holding company system, if the purpose of those separate transactions is to 
avoid the statutory threshold amount and thus avoid the review that would 
occur otherwise. If the commissioner determines that the separate transac- 
tions were entered into over any twelve-month period for this purpose, the 
commissioner may exercise the authority under § 56-11-111. 

(4) The commissioner, in reviewing transactions pursuant to subdivision 
(a)(2), shall consider whether the transactions comply with the standards set 
forth in subdivision (a)(1), and whether they may adversely affect the 
interests of policyholders, or, in the case of health maintenance organiza- 
tions, enrollees or providers. 

(5) The commissioner shall be notified within thirty (30) days of any 
investment of the domestic insurer or health maintenance organization in 
any one (1) corporation if the total investment in the corporation by the 
insurance holding company system or health maintenance organization 
holding company system exceeds ten percent (10%) of the corporation’s 
voting securities. 

(b) Dividends and Other Distributions. 

(1) No domestic insurer and no health maintenance organization shall 
pay an extraordinary dividend or make any other extraordinary distribution 
to its shareholders until: 

(A) Thirty (30) days after the commissioner has received notice of the 
declaration thereof and has not within the period disapproved the pay- 
ment; or 

(B) The commissioner shall have approved the payment within the 
thirty-day period. 

(2) For purposes of this section, an extraordinary dividend or distribution 
includes any dividend or distribution of cash or other property, whose fair 
market value together with that of other dividends or distributions made 
within the preceding twelve (12) months exceeds the greater of: 

(A) Ten percent (10%) of the insurer’s surplus as regards policyholders, 
or, with respect to health maintenance organizations, net worth, as of 
December 31 next preceding; or 

(B) The net gain from operations of the insurer, if the insurer is a life 
insurer, or of the net income, if the insurer is not a life insurer, or a health 
maintenance organization, not including realized capital gains, for the 
twelve-month period ending December 31 next preceding, but shall not 
include pro rata distributions of any class of the insurer’s or health 
maintenance organization’s own securities. 

(3) Notwithstanding any other law in this title, an insurer or health 
maintenance organization may declare an extraordinary dividend or distri- 
bution that is conditional upon the commissioner’s approval thereof, and 
such a declaration shall confer no rights upon shareholders until: 

(A) The commissioner has approved the payment of such a dividend or 
distribution; or 
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(B) The commissioner has not disapproved the payment within the 
thirty-day period referred to in subdivision (b)(1). 

(4)(A) A domestic insurer or health maintenance organization shall pay a 

dividend or make a distribution to its shareholders only from the insurer’s 

or health maintenance organization’s earned surplus; provided, that the 
insurer or health maintenance organization may pay a dividend or make 

a distribution not from earned surplus if the commissioner’s approval is 

first received. 

(B) As used in this subdivision (b)(4), “earned surplus” means unas- 
signed surplus as reported in the insurer’s or health maintenance organi- 
zation’s most recent financial statement. 

(c) Management of Domestic Insurers and Health Maintenance Or- 
| ganizations Subject to Registration. 

(1) Notwithstanding the control of a domestic insurer or any licensed 
health maintenance organization by any person, the officers and directors of 
the insurer or health maintenance organization shall not thereby be relieved 
of any obligation or liability to which they would otherwise be subject to by 
law, and the insurer or health maintenance organization shall be managed 
so as to assure its separate operating identity consistent with this part. 

(2) Nothing in this section shall preclude a domestic insurer or any 
licensed health maintenance organization from having or sharing a common 
management or cooperative or joint use of personnel, property or services 
with one (1) or more other persons under arrangements meeting the 
standards of subdivision (a)(1). 

(3) Not less than one-third (14) of the directors of a domestic insurer or 
any licensed health maintenance organization, and not less than one-third 
(44) of the members of each committee of the board of directors of any 
domestic insurer or health maintenance organization shall be persons who 
are not officers or employees of the insurer or health maintenance organi- 
zation or of any entity controlling, controlled by, or under common control 
with the insurer or health maintenance organization and who are not 
beneficial owners of a controlling interest in the voting stock of the insurer 
or health maintenance organization or entity. At least one (1) such person 
must be included in any quorum for the transaction of business at any 
meeting of the board of directors or any committee thereof. 

(4) The board of directors of a domestic insurer or any licensed health 
maintenance organization shall establish one (1) or more committees com- 
prised solely of directors who are not officers or employees of the insurer or 
health maintenance organization or of any entity controlling, controlled by, 
or under common control with the insurer or health maintenance organiza- 
tion and who are not beneficial owners of a controlling interest in the voting 
stock of the insurer or health maintenance organization or any such entity. 
The committee or committees shall have responsibility for nominating 
candidates for director for election by shareholders or policyholders, evalu- 
ating the performance of officers deemed to be principal officers of the 
insurer or health maintenance organization and recommending to the board 
of directors the selection and compensation of the principal officers. 

(5) Subdivisions (c)(3) and (4) shall not apply to a domestic insurer or any 
licensed health maintenance organization if the person controlling the 
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insurer or health maintenance organization, such as an insurer, a health 
maintenance organization, a mutual insurance holding company, or a 
publicly held corporation, has a board of directors and committees thereof 
that meet the requirements of subdivisions (c)(3) and (4) with respect to such 
controlling entity. 

(6) An insurer or health maintenance organization may make application 
to the commissioner for a waiver from the requirements of this subsection 
(c), if the insurer’s or health maintenance organization’s annual direct 
written and assumed premium, excluding premiums reinsured with the 
Federal Crop Insurance Corporation and Federal Flood Program, is less 
than three hundred million ($300,000,000). An insurer or health mainte- 
nance organization may also make application to the commissioner for a 
waiver from the requirements of this subsection (c) based upon unique 
circumstances. The commissioner may consider various factors including, 
but not limited to, the type of business entity, volume of business written, 
availability of qualified board members, or the ownership or organizational 
structure of the entity. 

(d) Adequacy of Surplus. 

(1) For purposes of this part, in determining whether an insurer’s surplus 
as regards policyholders is reasonable in relation to the insurer’s outstand- 
ing liabilities and adequate to meet its financial needs, the following factors, 
among others, shall be considered: 

(A) The size of the insurer as measured by its assets, capital and 
surplus, reserves, premium writings, insurance in force and other appro- 
priate criteria; 

(B) The extent to which the insurer’s business is diversified among the 
several lines of insurance; 

(C) The number and size of risks insured in each line of business; 

(D) The extent of the geographical dispersion of the insurer’s insured 
risks; 

(KE) The nature and extent of the insurer’s reinsurance program; 

(F) The quality, diversification and liquidity of the insurer’s investment 
portfolio; 

(G) The recent past and projected future trend in the size of the 
insurer’s investment portfolio; 

(H) The surplus as regards policyholders maintained by other compa- 
rable insurers; 

(I) The adequacy of the insurer’s reserves; and 

(J) The quality and liquidity of investments in affiliates. The commis- 
sioner may treat any such investment as a disallowed asset for purposes 
of determining the adequacy of surplus as regards policyholders whenever 
in the commissioner’s judgment the investment so warrants. 

(2) Subdivisions (d)(1)(A)-(J) shall also apply to health maintenance 
organizations, to the extent appropriate. 


History. Amendments. 

Acts 1986, ch. 572, § 6; 1993, ch. 253, §§ 18, The 2018 amendment added “, exchanges, 
22; 2000, ch. 708, § 3e;T.C.A.§ 56-11-206; Acts loans, extensions of credit, or investments” in 
2014, ch. 583, § 14; 2018, ch. 873, § 15. the introductory language of (a)(2)(A). 
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Effective Dates. 
Acts 2018, ch. 873, § 18. May 3, 2018. 


~ 


56-11-108. Confidentiality of investigations and examinations. 


(a) Documents, materials, or other information in the possession or control of 
the department that are obtained by or disclosed to the commissioner or any 
other person in the course of an examination or investigation made pursuant 
to § 56-11-107, and all information reported or provided to the department 
pursuant to §§ 56-11-103(b)(13)-(15), 56-11-105, 56-11-106, and 56-11-116(d), 
are confidential by law and privileged, are not subject to § 10-7-503 or 
§ 56-1-602, are not subject to subpoena, and are not subject to discovery or 
admissible in evidence in any private civil action. However, the commissioner 
is authorized to use the documents, materials, or other information in the 
furtherance of any regulatory or legal action brought as a part of the 
commissioner’s official duties. The commissioner shall not otherwise make the 
documents, materials, or other information public without the prior written 
consent of the insurer or health maintenance organization to which it pertains 
unless the commissioner, after giving the insurer or health maintenance 
organization and its affiliates who would be affected thereby notice and 
opportunity to be heard, determines that the interest of policyholders, enroll- 
ees, providers, shareholders, or the public will be served by the publication 
thereof, in which event the commissioner may publish all or any part thereof, 
in the manner the commissioner may deem appropriate. 

(b) Neither the commissioner nor any person who received documents, 
materials or other information while acting under the authority of the 
commissioner or with whom such documents, materials or other information 
are shared pursuant to this part shall be permitted or required to testify in any 
private civil action concerning any confidential documents, materials, or 
information subject to subsection (a). 

(c) In order to assist in the performance of the commissioner’s duties, the 
commissioner: 

(1) May share documents, materials or other information, including the 
confidential and privileged documents, materials or information subject to 
subsection (a), with other state, federal and international regulatory agen- 
cies, with the National Association of Insurance Commissioners (NAIC) and 
its affiliates and subsidiaries, and with state, federal, and international law 
enforcement authorities, including members of any supervisory college 
described in § 56-11-116; provided, that the recipient agrees in writing to 
maintain the confidentiality and privileged status of the document, material 
or other information, and has verified in writing the legal authority to 
maintain confidentiality. 

(2) Notwithstanding subdivision (c)(1), may only share confidential and 
privileged documents, material, or information reported pursuant to § 56- 
11-105(/) with commissioners of states having statutes or regulations sub- 
stantially similar to subsection (a) and who have agreed in writing not to 
disclose such information; 

(3) May receive documents, materials or information, including otherwise 
confidential and privileged documents, materials or information from the 
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NAIC and its affiliates and subsidiaries and from regulatory and law 
enforcement officials of other foreign or domestic jurisdictions, and shall 
maintain as confidential or privileged any document, material or informa- 
tion received with notice or the understanding that it is confidential or 
privileged under the laws of the jurisdiction that is the source of the 
document, material or information; and 

(4) Shall enter into written agreements with the NAIC governing sharing 
and use of information provided pursuant to this part consistent with this 
subsection (c) that shall: 

(A) Specify procedures and protocols regarding the confidentiality and 
security of information shared with the NAIC and its affiliates and 
subsidiaries pursuant to this part, including procedures and protocols for 
sharing by the NAIC with other state, federal or international regulators; 

(B) Specify that ownership of information shared with the NAIC and its 
affiliates and subsidiaries pursuant to this part remains with the commis- 
sioner and the NAIC’s use of the information is subject to the direction of 
the commissioner; 

(C) Require prompt notice to be given to an insurer whose confidential 
information in the possession of the NAIC pursuant to this part is subject 
to a request or subpoena to the NAIC for disclosure or production; and 

(D) Require the NAIC and its affiliates and subsidiaries to consent to 
intervention by an insurer in any judicial or administrative action in 
which the NAIC and its affiliates and subsidiaries may be required to 
disclose confidential information about the insurer shared with the NAIC 
and its affiliates and subsidiaries pursuant to this part. 

(d) The sharing of information by the commissioner pursuant to this part 
shall not constitute a delegation of regulatory authority or rulemaking, and the 
commissioner is solely responsible for the administration, execution and 
enforcement of this part. 

(e) No waiver of any applicable privilege or claim of confidentiality in the 
documents, materials or information shall occur as a result of disclosure to the 
commissioner under this section or as a result of sharing as authorized in 
subsection (c). 

(f) Documents, materials or other information in the possession or control of 
the NAIC pursuant to this part shall be confidential by law and privileged, 
shall not be subject to § 10-7-503 or § 56-1-602, shall not be subject to 
subpoena, and shall not be subject to discovery or admissible in evidence in any 
private civil action. 


History. 

Acts 1986, ch. 572, § 8; 2000, ch. 708, § 3g; 
T.C.A. § 56-11-208; Acts 2014, ch. 583, § 16; 
2018, ch. 873, § 14. 


Amendments. 

The 2018 amendment, in (a), in the first 
sentence inserted “or provided to the depart- 
ment” following “reported”, substituted “§§ 56- 


11-103(b)(13)-(15), 56-22-205, 56-11-106, and 
56-11-116(d), are” for “§§ 56-11-103(b)(12) and 
(b)(13), 56-11-105 and 56-11-106, shall be” pre- 
ceding “confidential”, substituted “are not” for 
“shall not be” twice, following “privileged,” and 
following “subpoena, and”. 


Effective Dates. 
Acts 2018, ch. 873, § 18. May 3, 2018. 


————— =. 
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56-11-116. Supervisory colleges. 


(a) Power of Commissioner. With respect to any insurer or health 
maintenance organization registered under § 56-11-105, and in accordance 
with subsection (c), the commissioner shall also have the power to participate 
in a supervisory college for any domestic insurer or health maintenance 
organization that is part of an insurance holding company system with 
international operations in order to determine compliance by the insurer or 
health maintenance organization with this title. The powers of the commis- 
sioner with respect to supervisory colleges include, but are not limited to, the 
following: 

(1) Initiating the establishment of a supervisory college; 

(2) Clarifying the membership and participation of other supervisors in 
the supervisory college; 

(3) Clarifying the functions of the supervisory college and the role of other 
regulators, including the establishment of a group-wide supervisor; 

(4) Coordinating the ongoing activities of the supervisory college, includ- 
ing planning meetings, supervisory activities, and processes for information 
sharing; and 

(5) Establishing a crisis management plan. 

(b) Expenses. 

(1) Each registered insurer or health maintenance organization subject to 
this section shall be liable for and shall pay the reasonable expenses of the 
commissioner’s participation in a supervisory college in accordance with 
subsection (c), including reasonable travel expenses. 

(2) For purposes of this section, a supervisory college may be convened as 
either a temporary or permanent forum for communication and cooperation 
between the regulators charged with the supervision of the insurer or health 
maintenance organization or its affiliates, and the commissioner may 
establish a regular assessment to the insurer or health maintenance 
organization for the payment of these expenses. 

(c) Supervisory College. In order to assess the business strategy, financial 
position, legal and regulatory position, risk exposure, risk management and 
governance processes, and as part of the examination of individual insurers in 
accordance with § 56-11-107, the commissioner may participate in a supervi- 
sory college with other regulators charged with supervision of the insurer or 
health maintenance organization or its affiliates, including other state, federal 
and international regulatory agencies. The commissioner may enter into 
agreements in accordance with § 56-11-108(c) providing the basis for coopera- 
tion between the commissioner and the other regulatory agencies, and the 
activities of the supervisory college. Nothing in this section shall delegate to 
the supervisory college the authority of the commissioner to regulate or 
supervise the insurer or its affiliates within its jurisdiction. 

(d) Group-Wide Supervision of Internationally Active Insurance 
Groups. 

(1)(A) The commissioner is authorized to act as the group-wide supervisor 

for any internationally active insurance group in accordance with this 

section. However, the commissioner may also acknowledge that another 
regulatory official shall serve as the group-wide supervisor if the interna- 
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tionally active insurance group: 

(i) Does not have substantial insurance operations in the United 
States; 

(ii) Has substantial insurance operations in the United States, but 
not in this state; or 

(iii) Has substantial insurance operations in the United States and 
this state, but the commissioner has determined pursuant to the factors 
set forth in subdivisions (d)(2) and (6) that the other regulatory official 
is the appropriate group-wide supervisor. 

(B) An insurance holding company system that does not otherwise 

qualify as an internationally active insurance group may request that the 
commissioner make a determination or acknowledgment as to a group- 
wide supervisor pursuant to this section. 
(2)(A) In cooperation with other state, federal, and international regula- 
tory agencies, the commissioner shall identify a single group-wide super- 
visor for an internationally active insurance group. The commissioner may 
determine that the commissioner is the appropriate group-wide supervisor 
for an internationally active insurance group that conducts substantial 
insurance operations concentrated in this state, or the commissioner may 
acknowledge that a regulatory official from another jurisdiction is the 
appropriate group-wide supervisor for the internationally active insur- 
ance group. The commissioner shall consider the following factors when 
making a determination or acknowledgement under this subsection (d): 

(i) The place of domicile of the insurers within the internationally 
active insurance group that hold the largest share of the group’s written 
premiums, assets, or liabilities; 

(ii) The place of domicile of the top-tiered insurer or insurers in the 
insurance holding company system of the internationally active insur- 
ance group; 

(iii) The location of the executive offices or largest operational offices 
of the internationally active insurance group; 

(iv) Whether another regulatory official is acting or is seeking to act 
as the group-wide supervisor under a regulatory system that the 
commissioner determines to be: 

(a) Substantially similar to the system of regulation provided 
under the laws of this state; or 

(6b) Otherwise sufficient in terms of providing for group-wide super- 
vision, enterprise risk analysis, and cooperation with other regulatory 
officials; and 

(v) Whether another regulatory official acting or seeking to act as the 
group-wide supervisor provides the commissioner with reasonably re- 
ciprocal recognition and cooperation. ) 

(B) However, a regulatory official identified under this section as the 
group-wide supervisor may determine that it is appropriate to acknowl- 
edge another supervisor to serve as the group-wide supervisor. The 
acknowledgement of the group-wide supervisor must be made after 
consideration of the factors listed in subdivisions (d)(2)(A)(i)-(v), and must 
be made in cooperation with and subject to the acknowledgement of other 
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regulatory officials involved with the supervision of members of the 

internationally active insurance group, and in consultation with the 

internationally active insurance group. 

(3) Notwithstanding any other law, when another regulatory official is 
acting as the group-wide supervisor of an internationally active insurance 
group, the commissioner shall acknowledge that regulatory official as the 
group-wide supervisor. However, the commissioner shall make a determina- 
tion or acknowledgement as to the appropriate group-wide supervisor for the 
internationally active insurance group pursuant to subdivision (d)(2) if a 
material change in the internationally active insurance group results in: 

(A) The internationally active insurance group’s insurers domiciled in 
this state holding the largest share of the group’s premiums, assets, or 
liabilities; or 

(B) This state being the place of domicile of the top-tiered insurer or 
insurers in the insurance holding company system of the internationally 
active insurance group. 

(4) Pursuant to § 56-11-107, the commissioner is authorized to collect 
from any insurer registered pursuant to § 56-11-105 all information neces- 
sary to determine whether the commissioner may act as the group-wide 
supervisor of an internationally active insurance group or if the commis- 
sioner may acknowledge another regulatory official to act as the group-wide 
supervisor. Prior to issuing a determination that an internationally active 
insurance group is subject to group-wide supervision by the commissioner, 
the commissioner shall notify the insurer registered pursuant to § 56-11- 
105 and the ultimate controlling person within the internationally active 
insurance group. The internationally active insurance group has not less 
than thirty (30) days to provide the commissioner with additional informa- 
tion pertinent to the pending determination. The commissioner shall publish 
on the website of the department the identity of internationally active 
insurance groups that the commissioner has determined are subject to 
group-wide supervision by the commissioner. 

(5) If the commissioner is the group-wide supervisor for an internation- 
ally active insurance group, the commissioner is authorized to: 

(A) Assess the enterprise risks within the internationally active insur- 
ance group to ensure that: 

(i) The material financial condition and liquidity risks to the mem- 
bers of the internationally active insurance group that are engaged in 
the business of insurance are identified by management; and 

(ii) Reasonable and effective mitigation measures are in place; 

(B) Request, from any member of an internationally active insurance 
group subject to the commissioner’s supervision, information necessary 
and appropriate to assess enterprise risk, including, but not limited to, 
information about the members of the internationally active insurance 
group regarding: 

(i) Governance, risk assessment, and management; 

(ii) Capital adequacy; and 

(iii) Material intercompany transactions; 

(C) Coordinate and, through the authority of the regulatory officials of 
the jurisdictions where members of the internationally active insurance 
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group are domiciled, compel development and implementation of reason- 

able measures designed to ensure that the internationally active insur- 

ance group is able to timely recognize and mitigate enterprise risks to 
members of the internationally active insurance group that are engaged in 
the business of insurance; 

(D) Communicate with other state, federal, or international regulatory 
agencies for members within the internationally active insurance group 
and share relevant information subject to the confidentiality provisions of 
§ 56-11-108, through supervisory colleges as set forth in this section, or 
otherwise; ' 

(E) Enter into agreements with or obtain documentation from any 
insurer registered under § 56-11-105, any member of the internationally 
active insurance group, and any other state, federal, or international 
regulatory agencies for members of the internationally active insurance 
group, providing the basis for or otherwise clarifying the commissioner’s 
role as group-wide supervisor, including provisions for resolving disputes 
with other regulatory officials. The agreements or documentation do not 
serve as evidence in any proceeding that any insurer or person with an 
insurance holding company system not domiciled or incorporated in this 
state is doing business in this state or is otherwise subject to jurisdiction 
in this state; and 

(F) Engage in other group-wide supervision activities consistent with 
the authority and purposes enumerated in this section and considered 
necessary by the commissioner. 

(6) If the commissioner acknowledges that another regulatory official 
from a jurisdiction that is not accredited by the National Association of 
Insurance Commissioners is the group-wide supervisor, the commissioner is 
authorized to reasonably cooperate, through supervisory colleges or other- 
wise, with group-wide supervision undertaken by the group-wide supervisor 
1 

(A) The commissioner’s cooperation complies with the laws of this state; 
and 

(B) The regulatory official acknowledged as the group-wide supervisor 
also recognizes and cooperates with the commissioner’s activities as a 
group-wide supervisor for other internationally active insurance groups 
where applicable. Where such recognition and cooperation is not reason- 
ably reciprocal, the commissioner is authorized to refuse recognition and 
cooperation. 

(7) The commissioner is authorized to enter into agreements with or 
obtain documentation from any insurer registered under § 56-11-105, any 
affiliate of the insurer, and other state, federal, or international regulatory 
agencies for members of the internationally active insurance group that 
provide the basis for or otherwise clarify a regulatory official’s role as 
group-wide supervisor. 

(8) The commissioner may promulgate rules necessary for the adminis- 
tration of this section. All rules must be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(9) A registered insurer subject to this section is liable for and shall pay 
the reasonable expenses of the commissioner’s participation in the admin- 
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istration of this section, including the engagement of attorneys, actuaries, 
and any other professionals, and all reasonable travel expenses. 


History. 
Acts 2014, ch. 583, § 25; 2016, ch. 735, § 5; 
2018, ch. 873, § 16. 


Amendments. 
The 2018 amendment added (d). 


Effective Dates. 
Acts 2018, ch. 873, § 18. May 3, 2018. 


CHAPTER 12 
INSURANCE GUARANTY ASSOCIATIONS 


Part 2. Life and Health Insurance Guaranty Association Act 


Section 

56-12-202. 
56-12-2038. 
56-12-204. 
56-12-205. 
56-12-207. 
56-12-208. 
56-12-218. 


Purpose. 
Part definitions. 


Impaired or insolvent insurers. 
Assessments. 


Applicability — Limitations on liability. 
Creation of association — Accounts. 


Sales promotions listing association prohibited — Disclaimer notice. 


PART 2 


LIFE AND HEALTH INSURANCE GUARANTY 
ASSOCIATION ACT 


56-12-202. Purpose. 


(a) The purpose of this part is to protect, subject to certain limitations, the 
persons listed in § 56-12-204(a) against failure in the performance of contrac- 
tual obligations, under life, health, and annuity policies, plans, or contracts 
specified in § 56-12-204(b), because of the impairment or insolvency of the 
member insurer that issued the policies, plans, or contracts. 

(b) To provide this protection, an association of member insurers is hereby 
created to pay benefits and to continue coverages as limited in this part. 

(c) Members of the association are subject to assessment to provide funds to 
carry out the purpose of this part, and shall provide such services as are 
necessary to implement the protections accorded to policyholders by this part. 


History. annuity contracts”, and inserted “, plans,”; and, 
Acts 1988, ch. 1032, $ 2; 2019, ch. 5, § 1. in (b), inserted “member” and substituted “in 
Amendments. this part” for “herein”. 


The 2019 amendment in (a), substituted 
“health, and annuity policies, plans, or con- 
tracts” for “and, health insurance policies, and 


56-12-203. Part definitions. 
As used in this part: 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 


(1) “Account” means any of the accounts created under § 56-12-205; 
(2) “Association” means the Tennessee life and health insurance guaranty 
association created under § 56-12-205; 
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(3) “Commissioner” means the commissioner of commerce and insurance; 

(4) “Contractual obligation” means an obligation under a policy or con- 
tract or certificate under a group policy or contract, or a portion thereof, for 
which coverage is provided under § 56-12-204; 

(5) “Covered contract” or “covered policy” means a contract or policy, or a 
portion of a contract or policy, for which coverage is provided under 
§ 56-12-204; 

(6) “Extra-contractual claims” includes, for example, claims relating to 
bad faith in the payment of claims, punitive or exemplary damages, or 
attorneys’ fees and costs; 

(7) “Health benefit plan” means any hospital or medical expense policy or 
certificate, or health maintenance organization subscriber contract or any 
other similar health contract. The term does not include accident only 
insurance, credit insurance, dental only insurance, vision only insurance, 
Medicare supplement insurance, disability income insurance, coverage for 
on-site medical clinics, benefits for long-term care, home health care, 
community-based care or any combination thereof, specified disease, hospi- 
tal confinement indemnity, or limited benefit health insurance if the types of 
coverage do not provide coordination of benefits and are provided under 
separate policies or certificates, or other limited benefit or supplemental 
health insurance excluded from the definition of health insurance in 
§ 56-1-105; 

(8) “Impaired insurer” means a member insurer which, after July 1, 1989, 
is not an insolvent insurer, and is placed under an order of rehabilitation or 
conservation by a court of competent jurisdiction; 

(9) “Insolvent insurer” means a member insurer which, after July 1, 1989, 
is placed under an order of liquidation by a court of competent jurisdiction 
with a finding of insolvency; 

(10) “Insurance” means life, annuity, and health benefits provided under 
a contract issued by a member insurer; 

(11) “Long-term care insurance” has the same meaning as set forth in 
§ 56-42-103(5); 

(12) “Member insurer” means an insurer, health maintenance organiza- 
tion, or nonprofit hospital and medical service organization licensed or that 
holds a certificate of authority to transact in this state any kind of insurance 
or health maintenance organization business for which coverage is provided 
under § 56-12-204, and includes an insurer or health maintenance organi- 
zation whose license or certificate of authority in this state may have been 
suspended, revoked, not renewed, or voluntarily withdrawn, but does not 
include: 

(A) A fraternal benefit society; 

(B) A mandatory state pooling plan; 

(C) Amutual assessment company or other person that operates on an 
assessment basis; 

(D) An insurance exchange; 

(EK) An organization that is authorized under the law of this state to 
issue charitable gift annuities; or 

(F) An entity similar to any of the above; 
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(13) “Moody’s Corporate Bond Yield Average” means the Monthly Average 
Corporates as published by Moody’s Investors Service, Inc., or any successor 
thereto; 

(14) “Owner” of a policy or contract and “policyholder,” “policy owner,” and 
“contract owner” mean the person who is identified as the legal owner under 
the terms of the policy or contract or who is otherwise vested with legal title 
to the policy or contract through a valid assignment completed in accordance 
with the terms of the policy or contract and properly recorded as the owner 
on the books of the member insurer. “Owner”, “policyholder”, “policy owner”, 
and “contract owner” does not include persons with a mere beneficial 
interest in a policy or contract; 

(15) “Person” means an individual, corporation, limited liability company, 
partnership, association, governmental body or entity, or voluntary 
organization; 

(16) “Premiums” means amounts or considerations, by whatever name 
called, received on covered policies or contracts less returned premiums, 
considerations, and deposits and less dividends and experience credits. 
“Premiums” does not include amounts or considerations received for policies 
or contracts, or for the portions of policies or contracts for which coverage is 
not provided under § 56-12-204(b), except that assessable premium must 
not be reduced on account of § 56-12-204(b)(2)(C) relating to interest 
limitations or § 56-12-204(c)(2) relating to limitations with respect to one (1) 
individual, one (1) participant, and one (1) policy or contract owner. “Premi- 
ums” does not include: 

(A) Premiums on an unallocated annuity contract; or 

(B) With respect to multiple non-group policies of life insurance owned 
by one (1) owner, whether the policy or contract owner is an individual, 
firm, corporation, or other person, and whether the persons insured are 
officers, managers, employees, or other persons, premiums in excess of five 
million dollars ($5,000,000) with respect to these policies or contracts, 
regardless of the number of policies or contracts held by the owner; 

(17) “Principal place of business” of a person, other than a natural person, 
means the single state in which the natural person who establishes a policy 
for the direction, control, and coordination of the operations of the entity as 
a whole, primarily exercises that function as determined by the association 
in its reasonable judgment by considering the following factors: 

(A) The state in which the primary executive and administrative 
headquarters of the entity is located; 

(B) The state in which the principal office of the chief executive officer 
of the entity is located; 

(C) The state in which the board of directors or similar governing 
person or persons of the entity conducts the majority of its meetings; 

(D) The state in which the executive or management committee of the 
board of directors or similar governing person or persons of the entity 
conducts the majority of its meetings; and 

(EK) The state from which the management of the overall operations of 
the entity is directed; 

(18) “Receivership court” means the court in the insolvent or impaired 
insurer’s state having jurisdiction over the conservation, rehabilitation, or 
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liquidation of the member insurer; 

(19) “Resident” means a person to whom a contractual obligation is owed 
and who resides in this state on the date of entry of a court order that 
determines a member insurer to be an impaired insurer or a court order that 
determines a member insurer to be an insolvent insurer. A person may be a 
resident of only one (1) state, which, in the case of a person other than a 
natural person, is its principal place of business. Citizens of the United 
States who are either residents of foreign countries or residents of United 
States possessions, territories, or protectorates that do not have an associa- 
tion similar to the association created by this part are deemed residents of 
the state of domicile of the member insurer that issued the policies or 


contracts; 


(20) “State” means a state, the District of Columbia, Puerto Rico, and a 
United States possession, territory, or protectorate; 

(21) “Structured settlement annuity” means an annuity purchased in 
order to fund periodic payments for a plaintiff or other claimant in payment 
for, or with respect to, personal injury suffered by the plaintiff or other 


claimant; 


(22) “Supplemental contract” means a written agreement entered into for 
the distribution of proceeds under a life, health, or annuity policy or contract; 


and 


(23) “Unallocated annuity contract” means an annuity contract or group 
annuity certificate which is not issued to and owned by an individual, except 
to the extent of any annuity benefits guaranteed to an individual by an 
insurer under the contract or certificate. 


History. 

Acts 1988, ch. 1032, § 4; 1995, ch. 110, § 1; 
2000, ch. 895, § 12; 2010, ch. 713, § 1; 2019, ch. 
Dian Ae 


Compiler’s Notes. 

Acts 2019, ch. 5, § 8 provided that sections 2 
through 6 of the act, which amended §§ 56-12- 
203, 56-12-204, 56-12-205, 56-12-207, and 56- 
12-208, shall not apply to any member insurer 
that is impaired or insolvent on July 1, 2019. 


Amendments. 

The 2019 amendment rewrote this section, 
which read: “As used in this part: 

“(1) “Account” means any of the accounts 
created under § 56-12-2085; 

“(2) “Association” means the Tennessee life 
and health insurance guaranty association cre- 
ated under § 56-12-205; 

“(3) “Commissioner” means the commissioner 
of commerce and insurance; 

“(4) “Contractual obligation” means an obli- 
gation under a policy or contract or certificate 
under a group policy or contract, or a portion 
thereof, for which coverage is provided under 
§ 56-12-204; 

“(5) “Covered policy” means a policy or con- 
tract, or a portion of a policy or contract, for 
which coverage is provided under § 56-12-204; 


“(6) “Extra-contractual claims” shall include, 
for example, claims relating to bad faith in the 
payment of claims, punitive or exemplary dam- 
ages or attorneys’ fees and costs; 

“(7) “Health insurance benefits” means ben- 
efits payable under any form of accident and 
health insurance policy; 

“(8) “Impaired insurer” means a member in- 
surer which, after July 1, 1989, is not an 
insolvent insurer, and is placed under an order 
of rehabilitation or conservation by a court of 
competent jurisdiction; 

“(9) “Insolvent insurer” means a member 
insurer which after July 1, 1989, is placed 
under an order of liquidation by a court of 
competent jurisdiction with a finding of insol- 
vency; 

“(10) “Member insurer” means an insurer or 
nonprofit hospital and medical service organi- 
zation licensed or that holds a certificate of 
authority to transact in this state any kind of 
insurance for which coverage is provided under 
§ 56-12-204, and includes an insurer whose 
license or certificate of authority in this state 
may have been suspended, revoked, not re- 
newed or voluntarily withdrawn, but does not 
include: 

“(A) A health maintenance organization; 

“(B) A fraternal benefit society; 

“(C) A mandatory state pooling plan; 
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“(D) A mutual assessment company or other 
person that operates on an assessment basis; 

“(E) An insurance exchange; 

“(F) An organization that is authorized under 
the law of this state to issue charitable gift 
annuities; or 

“(G) An entity similar to any of the above; 

“(11) “Moody’s Corporate Bond Yield Average” 
means the Monthly Average Corporates as pub- 
lished by Moody’s Investors Service, Inc., or 
any successor thereto; 

“(12) “Owner” of a policy or contract and 
“policy owner” and “contract owner” mean the 
person who is identified as the legal owner 
under the terms of the policy or contract or who 
is otherwise vested with legal title to the policy 
or contract through a valid assignment com- 
pleted in accordance with the terms of the 
policy or contract and properly recorded as the 
owner on the books of the insurer. The terms 
owner, contract owner and policy owner do not 
include persons with a mere beneficial interest 
in a policy or contract; 

“(13) “Person” means an individual, corpora- 
tion, limited liability company, partnership, as- 
sociation, governmental body or entity or vol- 
untary organization; 

“(14) “Premiums” means amounts or consid- 
erations, by whatever name called received on 
covered policies or contracts less returned pre- 
miums, considerations and deposits and less 
dividends and experience credits. “Premiums” 
does not include amounts or considerations 
received for policies or contracts, or for the 
portions of policies or contracts for which cov- 
erage is not provided under § 56-12-204(b), 
except that assessable premium shall not be 
reduced on account of § 56-12-204(b)(2)(C) re- 
lating to interest limitations or § 56-12- 
204(c)(2) relating to limitations with respect to 
one (1) individual, one (1) participant and one 
(1) contract owner. “Premiums” shall not in- 
clude: 

“(A) Premiums on an unallocated annuity 
contract; or 

“(B) With respect to multiple non-group poli- 
cies of life insurance owned by one (1) owner, 
whether the policy owner is an individual, firm, 
corporation or other person, and whether the 
persons insured are officers, managers, employ- 
ees or other persons, premiums in excess of five 
million dollars ($5,000,000) with respect to 
these policies or contracts, regardless of the 
number of policies or contracts held by the 
owner; 

“(15) “Principal place of business” of a person, 
other than a natural person, means the single 
state in which the natural person who estab- 
lishes a policy for the direction, control and 
coordination of the operations of the entity, as a 
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whole, primarily exercises that function as de- 


termined by the association in its reasonable 


judgment by considering the following factors: 

“(A) The state in which the primary executive 
and administrative headquarters of the entity 
is located; 

“(B) The state in which the principal office of 
the chief executive officer of the entity is lo- 
cated; 

“(C) The state in which the board of directors 
or similar governing person or persons of the 
entity conducts the majority of its meetings; 

“(D) The state in which the executive or 
management committee of the board of direc- 
tors or similar governing person or persons of 
the entity conducts the majority of its meetings; 
and 

“(E) The state from which the management of 
the overall operations of the entity is directed; 

“(16) “Receivership court” means the court in 
the insolvent or impaired insurer’s state having 
jurisdiction over the conservation, rehabilita- 
tion or liquidation of the insurer; 

“(17) “Resident” means a person to whom a 
contractual obligation is owed and who resides 
in this state on the date of entry of a court order 
that determines a member insurer to be an 
impaired insurer or a court order that deter- 
mines a member insurer to be an insolvent 
insurer. A person may be a resident of only one 
(1) state, which in the case of a person other 
than a natural person shall be its principal 
place of business. Citizens of the United States 
who are either residents of foreign countries or 
residents of United States possessions, territo- 
ries or protectorates that do not have an asso- 
ciation similar to the association created by this 
part shall be deemed residents of the state of 
domicile of the insurer that issued the policies 
or contracts; 

“(18) “State” means a state, the District of 
Columbia, Puerto Rico, and an United States 
possession, territory or protectorate; 

“(19) “Structured settlement annuity” means 
an annuity purchased in order to fund periodic 
payments for a plaintiff or other claimant in 
payment for, or with respect to, personal injury 
suffered by the plaintiff or other claimant; 

“(20) “Supplemental contract” means a writ- 
ten agreement entered into for the distribution 
of proceeds under a life, health or annuity 
policy or contract; and 

“(21) “Unallocated annuity contract” means 
an annuity contract or group annuity certificate 
which is not issued to and owned by an indi- 
vidual, except to the extent of any annuity 
benefits guaranteed to an individual by an 
insurer under the contract or certificate.” 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 
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56-12-204. Applicability — Limitations on liability. 


(a)(1) This part provides coverage for the policies and contracts specified in 
subsection (b): 

(A) To persons who, regardless of where they reside except for nonresi- 
dent certificate holders under group policies or contracts, are the benefi- 
ciaries, assignees, or payees, including healthcare providers rendering 
services covered under health insurance policies or certificates, of persons 
covered under subdivision (a)(1)(B); and 

(B) To persons who are owners of or certificate holders or enrollees 
under the policies or contracts, other than structured settlement annui- 
ties, and who: 

Gi) Are residents; or 
(ii) Are not residents, but only under all of the following conditions: 

(a) The member insurer that issued the policies or contracts is 
domiciled in this state; 

(b) The states in which the persons reside have associations similar 
to the association created by this part; and 

(c) The persons are not eligible for coverage by an association in 
any other state due to the fact that the insurer or the health 
maintenance organization was not licensed in the state at the time 
specified in the state’s guaranty association law. 

(2) For structured settlement annuities specified in subsection (b), subdi- 
visions (a)(1)(A) and (a)(1)(B) do not apply, and this part, except as provided 
in subdivisions (a)(3) and (a)(4), provides coverage to a person who is a payee 
under a structured settlement annuity, or beneficiary of a payee if the payee 
is deceased, if the payee: 

(A) Is a resident, regardless of where the contract owner resides; or 

(B) Is not a resident, but only under both of the following conditions: 

(i)(a) The contract owner of the structured settlement annuity is a 

resident; or 

(6) The contract owner of the structured settlement annuity is not 

a resident, but the insurer that issued the structured settlement 

annuity is domiciled in this state, and the state in which the contract 

owner resides has an association similar to the association created by 

this part; and 

(ii) Neither the payee, the beneficiary, nor the contract owner is 
eligible for coverage by the association of the state in which the payee or 
contract owner resides. 

(3) This part does not provide coverage to the following: 

(A) A person who is a payee or the beneficiary of a contract owner 
resident of this state if the payee or beneficiary is afforded any coverage by 
the association of another state; or 

(B) A person who acquires rights to receive payments through a 
structured settlement factoring transaction as defined in 26 U.S.C. 
§ 5891(c)(3)(A), regardless of whether the transaction occurred before or 
after that section took effect. 

(4) This part provides coverage to a person who is a resident of this state 
and, in special circumstances, to a nonresident. In order to avoid duplicate 
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coverage, if a person who would otherwise receive coverage under this part 
is provided coverage under the laws of any other state, the person is not 
provided coverage under this part. In determining the application of this 
subdivision (a)(4) in situations where a person could be covered by the 
association of more than one (1) state, whether as an owner, payee, enrollee, 
beneficiary, or assignee, this part must be construed in conjunction with 
other state laws to result in coverage by only one (1) association. 
(b)(1) This part provides coverage to the persons specified in subsection (a) 
for policies or contracts of direct, non-group life insurance, accident and 
health insurance, which, for purposes of this part, includes health mainte- 
nance organization subscriber contracts and certificates, or annuities, for 
certificates under direct group policies and contracts, and for supplemental 
contracts to any of these, in each case issued by member insurers, except as 
limited by this part. Annuity contracts and certificates under group annuity 
contracts include allocated funding agreements, structured settlement an- 
nuities, and any immediate or deferred annuity contracts. 

(2) Except as otherwise provided in subdivision (b)(3), this part does not 
provide coverage for: 

(A) A portion of a policy or contract not guaranteed by the member 
insurer, or under which the risk is borne by the policy or contract owner; 

(B) A policy or contract of reinsurance, unless assumption certificates 
have been issued pursuant to the reinsurance policy or contract; 

(C) Aportion of a policy or contract to the extent that the rate of interest 
on which it is based, or the interest rate, crediting rate, or similar factor 
determined by use of an index or other external reference stated in the 
policy or contract employed in calculating returns or changes in value: 

(1) Averaged over the period of four (4) years prior to the date on 
which the member insurer becomes an impaired or insolvent insurer 
under this part, whichever is earlier, exceeds the rate of interest 
determined by subtracting two (2) percentage points from Moody’s 

Corporate Bond Yield Average averaged for that same four-year period 

or for such lesser period if the policy or contract was issued less than 

four (4) years before the member insurer becomes an impaired or 
insolvent insurer under this part, whichever is earlier; and 

(ii) On and after the date on which the member insurer becomes an 
impaired or insolvent insurer under this part, whichever is earlier, 
exceeds the rate of interest determined by subtracting three (3) percent- 
age points from Moody’s Corporate Bond Yield Average as most recently 
available; 

(D) A portion of a policy or contract issued to a plan or program of an 
employer, association, or other person to provide life, health, or annuity 
benefits to its employees, members, or others, to the extent that the plan 
or program is self-funded or uninsured, including, but not limited to, 
benefits payable by an employer, association, or other person under: 

(i) Amultiple employer welfare arrangement as defined in 29 U.S.C. 

§ 1002(40); 

(i) A minimum premium group insurance plan; 

(iii) A stop-loss group insurance plan; or 
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(iv) An administrative services only contract; 

(E) A portion of a policy or contract to the extent that it provides for: 

(i) Dividends or experience rating credits; 

(ii) Voting rights; or 

(iii) Payment of any fees or allowances to any person, including the 
policy or contract owner, in connection with the service to or adminis- 
tration of the policy or contract; 

(F) A policy or contract issued in this state by a member insurer at a 
time when it was not licensed or did not have a certificate of saute to 
issue the policy or contract in this state; 

(G) A portion of a policy or contract to the extent that the assessments 
required by § 56-12-208 with respect to the policy or contract are 
preempted by federal or state law; 

(H) An obligation that does not arise under the express written terms of 
the policy or contract issued by the member insurer to the enrollee, 
certificate holder, contract owner, or policy owner, including without 
limitation: 

(i) Claims based on marketing materials; 

(ii) Claims based on side letters, riders, or other documents that were 
issued by the member insurer without meeting applicable policy or 
contract form filing or approval requirements; 

(iii) Misrepresentations of or regarding policy or contract benefits; 

(iv) Extra-contractual claims; or 

(v) Aclaim for penalties or consequential or incidental damages; 

(1) A contractual agreement that establishes the member insurer’s 
obligations to provide a book value accounting guaranty for defined 
contribution benefit plan participants by reference to a portfolio of assets 
that is owned by the benefit plan or its trustee, which in each case is not 
an affiliate of the member insurer; 

(J) An unallocated annuity contract; 

(K) A portion of a policy or contract to the extent it provides for interest 
or other changes in value to be determined by the use of an index or other 
external reference stated in the policy or contract, but which have not been 
credited to the policy or contract, or as to which the policy or contract 
owner's rights are subject to forfeiture, as of the date the member insurer 
becomes an impaired or insolvent insurer under this part, whichever is 
earlier. If a policy’s or contract’s interest or changes in value are credited 
less frequently than annually, then for purposes of determining the values 
that have been credited and are not subject to forfeiture under this 
subdivision (b)(2)(K), the interest or change in value determined by using 
the procedures defined in the policy or contract will be credited as if the 
contractual date of crediting interest or changing values was the date of 
impairment or insolvency, whichever is earlier, and will not be subject to 
forfeiture; 

(L) A policy or contract providing any hospital, medical, prescription 
drug, or other healthcare benefits pursuant to part C or part D of 
Subchapter XVIII, Chapter 7 of Title 42 of the United States Code, 
commonly known as Medicare part C and D, or Subchapter XIX, Chapter 
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7 of Title 42 of the United States Code, commonly known as Medicaid, or 
any regulations issued pursuant théreto; or 

(M) Structured settlement annuity benefits to which a payee, or ben- 
eficiary, has transferred his or her rights in a structured settlement 
factoring transaction as defined in 26 U.S.C. § 5891(c)(3)(A), regardless of 
whether the transaction occurred before or after that section became 
effective. 

(3) The exclusion from coverage in subdivision (b)(2)(C) does not apply to 
any portion of a policy or contract, including a rider, that provides long-term 
care or any other health insurance benefits. 

(c) The benefits that the association may become obligated to cover must in 
no event exceed the lesser of: 

(1) The contractual obligations for which the member insurer is liable or 
would have been liable if it were not an impaired or insolvent insurer; or 

(2)(A) With respect to one (1) life, regardless of the number of policies or 

contracts: 

(i) Three hundred thousand dollars ($300,000) in life insurance death 
benefits, but not more than one hundred thousand dollars ($100,000) in 
net cash surrender and net cash withdrawal values for life insurance; 

(ii) One hundred thousand dollars ($100,000) in health insurance 
benefits; provided, for policies or contracts issued by a member insurer 
that becomes insolvent after January 1, 2010, the limits for health 
insurance benefits are as follows: 

(a) One hundred thousand dollars ($100,000) for coverages that are 
not disability income insurance, health benefit plans, or long-term 
care insurance, including any net cash surrender and net cash 
withdrawal values; 

(b) Three hundred thousand dollars ($300,000) for disability in- 
come insurance and three hundred thousand dollars ($300,000) for 
long-term care insurance; 

(c) Five hundred thousand dollars ($500,000) for health benefit 
plans; and 
(iii) Two hundred fifty thousand dollars ($250,000) in the present 

value of annuity benefits, including net cash surrender and net cash 

withdrawal values; or 

(B) With respect to each payee of a structured settlement annuity, or 
beneficiary or beneficiaries of the payee if deceased, two hundred fifty 
thousand dollars ($250,000) in present value annuity benefits, in the 
aggregate, including net cash surrender and net cash withdrawal values, 
if any; 

(C) The association is not obligated to cover more than: 

(i) An aggregate of three hundred thousand dollars ($300,000) in 

benefits with respect to any one (1) life under subdivisions (c)(2)(A) and 

(B) except with respect to benefits for health benefit plans under 

subdivision (c)(2)(A)(ii)(c), in which case the aggregate liability of the 

association must not exceed five hundred thousand dollars ($500,000) 

with respect to any one (1) individual; or 

(ii) With respect to one (1) owner of multiple non-group policies of life 
insurance, whether the policy or contract owner is an individual, firm, 
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corporation, or other person, and whether the persons insured are 

officers, managers, employees, or other persons, more than five million 

dollars ($5,000,000) in benefits, regardless of the number of policies and 
contracts held by the owner; 

(D) The limitations set forth in this subsection (c) are limitations on the 
benefits for which the association is obligated before taking into account 
either its subrogation and assignment rights or the extent to which those 
benefits could be provided out of the assets of the impaired or insolvent 
insurer attributable to covered policies. The costs of the association’s 
obligations under this part may be met by the use of assets attributable to 
covered policies or reimbursed to the association pursuant to its subroga- 
tion and assignment rights; 

(E) For purposes of this part, benefits provided by a long-term care rider 
to a life insurance policy or annuity contract are considered the same type 
of benefits as the base life insurance policy or annuity contract to which it 


relates. 


(d) In performing its obligations to provide coverage under § 56-12-207, the 
association is not required to guarantee, assume, reinsure, reissue, or perform, 
or cause to be guaranteed, assumed, reinsured, reissued, or performed, the 
contractual obligations of the insolvent or impaired insurer under a covered 
policy or contract that do not materially affect the economic values or economic 
benefits of the covered policy or contract. 


History. 

Acts 1988, ch. 1032, § 3; 2001, ch. 91, § 2; 
2009, ch. 178, § 1; 2010, ch. 718, § 2; 2019, ch. 
arpa 


Compiler’s Notes. 

Acts 2019, ch. 5, § 8 provided that sections 2 
through 6 of the act, which amended §§ 56-12- 
203, 56-12-204, 56-12-205, 56-12-207, and 56- 
12-208, shall not apply to any member insurer 
that is impaired or insolvent on July 1, 2019. 


Amendments. 

The 2019 amendment rewrote the section, 
which read: 

“(a) This part shall provide coverage for the 
policies and contracts specified in subsection 
(b): 

“(1) To persons who, regardless of where they 
reside except for nonresident certificate holders 
under group policies or contracts, are the ben- 
eficiaries, assignees or payees of persons cov- 
ered under subdivision (a)(2); 

“(2) To persons who are owners of or certifi- 
cate holders under the policies or contracts, 
other structured settlement annuities, and 
who: 

“(A) Are residents; or 

“(B) Are not residents, but only under all of 
the following conditions: 

“G) The insurer that issued the policies or 
contracts is domiciled in this state; 

“Gi) The states in which the persons reside 
have associations similar to the association 
created by this part; and 


“(jii) The persons are not eligible for coverage 
by an association in any other state due to the 
fact that the insurer was not licensed in the 
state at the time specified in the state’s guar- 
anty association law; 

“(3) For structured settlement annuities 
specified in subsection (b), subdivisions (a)(1) 
and (a)(2) shall not apply, and this part shall, 
except as provided in subdivisions (a)(4) and 
(a)(5), provide coverage to a person who is a 
payee under a structured settlement annuity, 
or beneficiary of a payee if the payee is de- 
ceased, if the payee: 

“(A) Is a resident, regardless of where the 
contract owner resides; or 

“(B) Is not a resident, but only under both of 
the following conditions: 

“(i)(a) The contract owner of the structured 
settlement annuity is a resident; or 

“(b) The contract owner of the structured 
settlement annuity is not a resident, but the 
insurer that issued the structured settlement 
annuity is domiciled in this state, and the state 
in which the contract owner resides has an 
association similar to the association created by 
this part; and 

“(i) Neither the payee, or the beneficiary nor 
the contract owner is eligible for coverage by 
the association of the state in which the payee 
or contract owner resides; 

“(4) This part shall not provide coverage to a 
person who is a payee or the beneficiary of a 
contract owner resident of this state if the 
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payee or beneficiary is afforded any coverage by 
the association of another state; or 

“(5) This part is intended to provide coverage 
to a person who is a resident of this state and, 
in special circumstances, to a nonresident. In 
order to avoid duplicate coverage, if a person 
who would otherwise receive coverage under 
this part is provided coverage under the laws of 
any other state, such person shall not be pro- 
vided coverage under this part. In determining 
the application of this subdivision (a)(5) in 
situations where a person could be covered by 
the association of more than one (1) state, 
whether as an owner, payee, beneficiary or 
assignee, this part shall be construed in con- 
junction with other state laws to result in 
coverage by only one (1) association. 

“(b)(1) This part shall provide coverage to the 
persons specified in subsection (a) for direct, 
non-group life, accident and health, or annuity 
policies or contracts and supplemental con- 
tracts to any of these and for certificates under 
direct group policies and contracts, except as 
limited by. this part. Annuity contracts and 
certificates under group annuity contracts in- 
clude allocated funding agreements, structured 
settlement annuities, and any immediate or 
deferred annuity contracts. 

“(2) This part shall not provide coverage for: 

“(A) A portion of a policy or contract not 
guaranteed by the insurer, or under which the 
risk is borne by the policy or contract owner; 

“(B) A policy or contract of reinsurance, un- 
less assumption certificates have been issued 
pursuant to the reinsurance policy or contract; 

“(C) A portion of a policy or contract to the 
extent that the rate of interest on which it is 
based, or the interest rate, crediting rate or 
similar factor determined by use of an index or 
other external reference stated in the policy or 
contract employed in calculating returns or 
changes in value: 

“() Averaged over the period of four (4) years 
prior to the date on which the member insurer 
becomes an impaired or insolvent insurer un- 
der this part, whichever is earlier, exceeds the 
rate of interest determined by subtracting two 
(2) percentage points from Moody’s Corporate 
Bond Yield Average averaged for that same 
four-year period or for such lesser period if the 
policy or contract was issued less than four (4) 
years before the member insurer becomes an 
impaired or insolvent insurer under this part, 
whichever is earlier; and 

“Gi) On and after the date on which the 
member insurer becomes an impaired or insol- 
vent insurer under this part, whichever is ear- 
lier, exceeds the rate of interest determined by 
subtracting three (3) percentage points from 
Moody’s Corporate Bond Yield Average as most 
recently available; 

“(D) A portion of a policy or contract issued to 
a plan or program of an employer, association 
or other person to provide life, health or annu- 
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ity benefits to its employees, members or oth- 
ers, to the extent that the plan or program is 
self-funded or uninsured, including, but not 
limited to, benefits payable by an employer, 
association or other person under: 

“(i) A multiple employer welfare arrangement 
as defined in 29 U.S.C. § 1144; 

“Gi) A minimum premium group insurance 
plan; 

“(ii) A stop-loss group insurance plan; or 

“Giv) An administrative services only con- 
tract; 

“(E) A portion of a policy or contract to the 
extent that it provides for: 

“(i) Dividends or experience rating credits; 

“Gi) Voting rights; or 

“Gii) Payment of any fees or allowances to 
any person, including the policy or contract 
owner, in connection with the service to or 
administration of the policy or contract; (F) A 
policy or contract issued in this state by a 
member insurer at a time when it was not 
licensed or did not have a certificate of author- 
ity to issue the policy or contract in this state; 
(G)A portion of a policy or contract to the extent 
that the assessments required by § 56-12-208 
with respect to the policy or contract are pre- 
empted by federal or state law; (H) An obliga- 
tion that does not arise under the express 
written terms of the policy or contract issued by 
the insurer to the contract owner or policy 
owner, including without limitation: 

“) Claims based on marketing materials; 

“4i) Claims based on side letters, riders or 
other documents that were issued by the in- 
surer without meeting applicable policy form 
filing or approval requirements; 

“Gii) Misrepresentations of or regarding 
policy benefits; 

“(iv) Extra-contractual claims; or 

“(v) A claim for penalties or consequential or 
incidental damages; 

“(I) A contractual agreement that establishes 
the member insurer’s obligations to provide a 
book value accounting guaranty for defined 
contribution benefit plan participants by refer- 
ence to a portfolio of assets that is owned by the 
benefit plan or its trustee, which in each case is 
not an affiliate of the member insurer; 

“(J) An unallocated annuity contract; 

“(K) A portion of a policy or contract to the 
extent it provides for interest or other changes 
in value to be determined by the use of an index 
or other external reference stated in the policy 
or contract, but which have not been credited to 
the policy or contract, or as to which the policy 
or contract owner’s rights are subject to forfei- 
ture, as of the date the member insurer be- 
comes an impaired or insolvent insurer under 
this part, whichever is earlier. If a policy’s or 
contract’s interest or changes in value are cred- 
ited less frequently than annually, then for 
purposes of determining the values that have 
been credited and are not subject to forfeiture 
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under this subdivision (b)(2)(K), the interest or 
change in value determined by using the pro- 
cedures defined in the policy or contract will be 
credited as if the contractual date of crediting 
interest or changing values was the date of 
impairment or insolvency, whichever is earlier, 
and will not be subject to forfeiture; or 

“(L) A policy or contract providing any hospi- 
tal, medical, prescription drug or other health- 
care benefits pursuant to part C or part D of 
Subchapter XVIII, Chapter 7 of Title 42 of the 
United States Code, commonly known as Medi- 
care part C & D, or any regulations issued 
pursuant thereto. 

“(c) The benefits that the association may 
become obligated to cover shall in no event 
exceed the lesser of: 

“(1) The contractual obligations for which the 
insurer is liable or would have been liable if it 
were not an impaired or insolvent insurer; or 

“(2)(A) With respect to one (1) life, regardless 
of the number of policies or contracts: 

“a) Three hundred thousand dollars 
($300,000) in life insurance death benefits, but 
not more than one hundred thousand dollars 
($100,000) in net cash surrender and net cash 
withdrawal values for life insurance; 

“Gi) One hundred thousand dollars 
($100,000) in health insurance benefits; pro- 
vided, for policies or contracts issued by a 
member insurer that becomes insolvent after 
January 1, 2010, the limits for health insurance 
benefits shall be as follows: 

“(a) One hundred thousand dollars 
($100,000) for coverages not defined as disabil- 
ity insurance or basic hospital, medical and 
surgical insurance or major medical insurance 
or long term care insurance including any net 
cash surrender and net cash withdrawal val- 
ues; 

“(6) Three hundred thousand dollars 
($300,000) for disability insurance and three 
hundred thousand dollars ($300,000) for long 
term care insurance; 

“(c) Five hundred’ thousand dollars 
($500,000) for basic hospital, medical and sur- 
gical insurance or major medical insurance; 

“Gu) Two hundred fifty thousand dollars 
($250,000) in the present value of annuity ben- 
efits, including net cash surrender and net cash 
withdrawal values; or 

“(B) With respect to each payee of a struc- 
tured settlement annuity, or beneficiary or ben- 
eficiaries of the payee if deceased, two hundred 
fifty thousand dollars ($250,000) in present 
value annuity benefits, in the aggregate, in- 
cluding net cash surrender and net cash with- 
drawal values, if any; 

“(C) However, in no event shall the associa- 
tion be obligated to cover more than: 
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“q) An aggregate of three hundred thousand 
dollars ($300,000) in benefits with respect to 
any one (1) life under paragraphs (c)(2)(A) and 
(B) except with respect to benefits for basic 
hospital, medical and surgical insurance and 
major medical insurance under subdivision 
(c)(2)(A)(Gi)(c), in which case the aggregate li- 
ability of the association shall not exceed five 
hundred thousand dollars ($500,000) with re- 
spect to any one (1) individual; er 

“(ii) With respect to one (1) owner of multiple 
non-group policies of life insurance, whether 
the policy owner is an individual, firm, corpo- 
ration or other person, and whether the persons 
insured are officers, managers, employees or 
other persons, more than five million dollars 
($5,000,000) in benefits, regardless of the num- 
ber of policies and contracts held by the owner; 

“(D) The limitations set forth in this subsec- 
tion (c) are limitations on the benefits for which 
the association is obligated before taking into 
account either its subrogation and assignment 
rights or the extent to which those benefits 
could be provided out of the assets of the 
impaired or insolvent insurer attributable to 
covered policies. The costs of the association’s 
obligations under this part may be met by the 
use of assets attributable to covered policies or 
reimbursed to the association pursuant to its 
subrogation and assignment rights. 

“(3) As used in this subsection (c): 

“(A) “Disability insurance” means insurance 
that provides stated benefits upon the disabil- 
ity of the insured as defined in the policy; 

“(B) “Long term care insurance” has the same 
meaning as set forth in § 56-42-103(5); and 

“(C) “Basic hospital, medical and surgical 
insurance or major medical insurance” means 
insurance that provides coverage for medical 
expenses incurred because of injury or illness, 
but does not include disability insurance, long 
term care insurance, Medicare supplement in- 
surance, hospital confinement indemnity insur- 
ance, accident only insurance, specified disease 
insurance, loss of limb or body function insur- 
ance, or other limited benefit or supplemental 
health insurance excluded from the definition 
of health insurance in § 56-1-105. 

“(d) In performing its obligations to provide 
coverage under § 56-12-207, the association 
shall not be required to guarantee, assume, 
reinsure or perform, or cause to be guaranteed, 
assumed, reinsured or performed, the contrac- 
tual obligations of the insolvent or impaired 
insurer under a covered policy or contract that 
do not materially affect the economic values or 
economic benefits of the covered policy or con- 
tract.” 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 
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56-12-205. Creation of association — Accounts. 


(a) There is created a nonprofit legal entity to be known as the Tennessee life 
and health insurance guaranty association. All member insurers are and shall 
remain members of the association as a condition of their authority to transact 
insurance or a health maintenance organization business in this state. The 
association shall perform its function under the plan of operation established 
and approved pursuant to § 56-12-209, and shall exercise its powers through 
a board of directors established by § 56-12-206. For purposes of administra- 





tion and assessment, the association shall maintain two (2) accounts: 
(1) The life insurance and annuity account, which includes the following 


subaccounts: 


(A) Life insurance account; and 


(B) Annuity account, excluding unallocated annuities; and 


(2) The health account. 


(b) The association is under the immediate supervision of the commissioner 
and subject to the applicable provisions of the insurance laws of this state. 
Meetings or records of the association may be opened upon majority vote of the 


board of directors of the association. 


History. 
Acts 1988, ch. 1032, § 5; 2010, ch. 713, § 3; 
2019, ch. 5, § 4. 


Compiler’s Notes. 

The Tennessee life and health insurance 
guaranty association, created by this section, 
terminates June 30, 2022. See §§ 4-29-112, 
4-29-2438. 

Acts 2019, ch. 5, § 8 provided that sections 2 
through 6 of the act, which amended §§ 56-12- 
203, 56-12-204, 56-12-205, 56-12-207, and 56- 
12-208, shall not apply to any member insurer 
that is impaired or insolvent on July 1, 2019. 


Amendments. 

The 2019 amendment rewrote (a) which read: 

“(a) There is created a nonprofit legal entity 
to be known as the Tennessee life and health 
insurance guaranty association. Provisions of 
this part relative to the Tennessee life and 
health insurance guaranty association shall be 
read as supplemental to part 1 of this chapter. 
All member insurers shall be and remain mem- 
bers of the association as a condition of their 
authority to transact insurance in this state. 
The association shall perform its function un- 
der the plan of operation established and ap- 
proved pursuant to § 56-12-209, and shall ex- 


ercise its powers through a board of directors 
established by § 56-12-206. For purposes of 
administration and assessment, the association 
shall maintain four (4) accounts: 

“(1) The life insurance account; 

“(2) The health insurance account; 

“(3) The annuity account excluding unallo- 
cated annuity contracts and defined contribu- 
tion government plans qualified under § 403(b) 
of the Internal Revenue Code (26 U.S.C. 
§ 403(b)); and 

“(4) The defined contribution plan account, 
meaning defined contribution plans qualified 
under § 403(b) of the Internal Revenue Code 
(26 U.S.C. § 403(b))”; in (b), substituted “asso- 
ciation is under the immediate supervision of 
the commissioner and subject to” for “associa- 
tion shall come under the immediate supervi- 
sion of the commissioner and shall be subject 
to”; and deleted former (c), which read: 

“(c) Effective January 1, 2011, the association 
shall maintain the following three (3) accounts: 

“(1) A life insurance account; 

“(2) An annuity account; and 

“(3) A health insurance account.” 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 


56-12-207. Impaired or insolvent insurers. 


(a) If a member insurer is an impaired insurer, the association may, in its 
discretion, and subject to any conditions imposed by the association that do not 
impair the contractual obligations of the impaired insurer and that are 
approved by the commissioner: 
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(1) Guarantee, assume, reissue, or reinsure, or cause to be guaranteed, 
assumed, reissued, or reinsured, any or all of the policies or contracts of the 
impaired insurer; and 

(2) Provide monies, pledges, loans, notes, guarantees, or other means as 
are proper to effectuate subdivision (a)(1) and assure payment of the 
contractual obligations of the impaired insurer pending action under subdi- 
vision (a)(1). 

(b) Ifa member insurer is an insolvent insurer, then the association shall, in 
its discretion, either: 

(1)(A)G) Guarantee, assume, reissue, or reinsure, or cause to be guaran- 
teed, assumed, reissued, or reinsured, the policies or contracts of the 
insolvent insurer; or 

(ii) Assure payment of the contractual obligations of the insolvent 
insurer; and 
(B) Provide monies, pledges, loans, notes, guarantees, or other means 

reasonably necessary to discharge the association’s duties; or 

(2) Provide benefits and coverage in accordance with the following 
provisions: 

(A) With respect to policies and contracts, assure payment of benefits 
that would have been payable under the policies or contracts of the 
insolvent insurer for claims incurred: 

(i) With respect to group policies and contracts, no later than the 
earlier of the next renewal date under those policies or contracts or 
forty-five (45) days, but in no event less than thirty (30) days, after the 
date on which the association becomes obligated with respect to the 
policies and contracts; and 

(ii) With respect to non-group policies, contracts, and annuities no 
later than the earlier of the next renewal date, if any, under the policies 
or contracts or one (1) year, but in no event less than thirty (30) days, 
from the date on which the association becomes obligated with respect to 
the policies or contracts; 

(B) Make diligent efforts to provide all known insureds, enrollees, or 
annuitants for non-group policies and contracts, or group policy or 
contract owners with respect to group policies and contracts, thirty-days’ 
notice of the termination pursuant to subdivision (b)(2)(A), of the benefits 
provided; 

(C) With respect to non-group policies and contracts covered by the 
association, make available to each known insured, enrollee, or annuitant, 
or owner if other than the insured or annuitant, and with respect to an 
individual formerly an insured, enrollee, or annuitant under a group 
policy or contract who is not eligible for replacement group coverage, make 
available substitute coverage on an individual basis in accordance with 
subdivision (b)(2)(D), if the insureds, enrollees, or annuitants had a right 
under law or the terminated policy, contract, or annuity to convert 
coverage to individual coverage or to continue an individual policy, 
contract, or annuity in force until a specified age or for a specified time, 
during which the insurer or health maintenance organization had no right 
unilaterally to make changes in any provision of the policy, contract, or 
annuity or had a right only to make changes in premium by class; 
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(D)qG) In providing the substitute coverage required under subdivision 

(b)(2)(C), the association may offer either to reissue the terminated 

coverage or to issue an alternative policy or contract at actuarially 

justified rates subject to the prior approval of the commissioner; 

(ii) Alternative or reissued policies or contracts must be offered 
without requiring evidence of insurability, and must not provide for any 
waiting period or exclusion that would not have applied under the 
terminated policy or contract; and 

(iii) The association may reinsure any alternative or reissued policy 
or contract; 

(E)G) Alternative policies or contracts adopted by the association are 

subject to the approval of the commissioner. The association may adopt 

alternative policies or contracts of various types for future issuance 
without regard to any particular impairment or insolvency; 

(ii) Alternative policies or contracts must contain at least the mini- 
mum statutory provisions required in this state and provide benefits 
that are not unreasonable in relation to the premium charged. The 
association shall set the premium in accordance with a table of rates 
that it shall adopt. The premium must reflect the amount of insurance 
to be provided and the age and class of risk of each insured, but must not 
reflect any changes in the health of the insured after the original policy 
or contract was last underwritten; and 

(iii) Any alternative policy or contract issued by the association must 
provide coverage of a type similar to that of the policy or contract issued 
by the impaired or insolvent insurer, as determined by the association; 
(F) If the association elects to reissue terminated coverage at a pre- 

mium rate different from that charged under the terminated policy or 
contract, the premium must be actuarially justified and set by the 
association in accordance with the amount of insurance or coverage 
provided and the age and class of risk, subject to prior approval of the 
commissioner; 

(G) The association’s obligations with respect to coverage under any 
policy or contract of the impaired or insolvent insurer or under any 
reissued or alternative policy or contract ceases on the date the coverage 
or policy or contract is replaced by another similar policy or contract by the 
policy or contract owner, the insured, the enrollee, or the association; and 

(H) When proceeding under this subdivision (b)(2), with respect to a 
policy or contract carrying guaranteed minimum interest rates, the 
association shall assure the payment or crediting of a rate of interest 
consistent with § 56-12-204(b)(2)(C). 

(c) Nonpayment of premiums within thirty-one (31) days after the date 
required under the terms of any guaranteed, assumed, alternative, or reissued 
policy or contract or substitute coverage terminates the association’s obliga- 
tions under the policy, contract, or coverage under this part with respect to the 
policy, contract, or coverage, except with respect to any claims incurred or any 
net cash surrender value which may be due in accordance with this part. 

(d) Premiums due for coverage after entry of an order of liquidation of an 
insolvent insurer belong to and are payable at the direction of the association. 
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If the liquidator of an insolvent insurer requests, the association shall provide 
a report to the liquidator regarding such premium collected by the association. 
The association is liable for unearned premiums due to policy or contract 
owners arising after the entry of the order. 

(e) The protection provided by this part does not apply where any guaranty 
protection is provided to residents of this state by the laws of the domiciliary 
state or jurisdiction of the impaired or insolvent insurer other than this state. 

(f) In carrying out its duties under subsection (b), the association may: 

(1) Subject to approval by a court in this state, impose permanent policy 
or contract liens in connection with a guarantee, assumption, or reinsurance 
agreement if the association finds that the amounts that can be assessed 
under this part are less than the amounts needed to assure full and prompt 
performance of the association’s duties under this part, or that the economic 
or financial conditions as they affect member insurers are sufficiently 
adverse to render the imposition of permanent policy or contract liens, to be 
in the public interest; or 

(2) Subject to approval by a court in this state, impose temporary 
moratoriums or liens on payments of cash values and policy loans, or any 
other right to withdraw funds held in conjunction with policies or contracts, 
in addition to any contractual provisions for deferral of cash or policy loan 
value. In addition, in the event of a temporary moratorium or moratorium 
charge imposed by the receivership court on payment of cash values or policy 
loans, or on any other right to withdraw funds held in conjunction with 
policies or contracts out of the assets of the impaired or insolvent insurer, the 
association may defer the payment of cash values, policy loans, or other 
rights by the association for the period of the moratorium or moratorium 
charge imposed by the receivership court, except for claims covered by the 
association to be paid in accordance with a hardship procedure established 
by the liquidator or rehabilitator and approved by the receivership court. 
(g) The commissioner shall promptly pay to the association a deposit in this 

state, held pursuant to law or required by the commissioner for the benefit of 
creditors, including policy or contract owners, not turned over to the domicili- 
ary liquidator upon the entry of a final order of liquidation or order approving 
a rehabilitation plan of a member insurer domiciled in this state or in a 
reciprocal state, pursuant to § 56-9-409. The association is entitled to retain a 
portion of any amount so paid to it equal to the percentage determined by 
dividing the aggregate amount of policy or contract owners’ claims related to 
that insolvency for which the association has provided statutory benefits by the 
ageregate amount of all policy or contract owners’ claims in this state related 
to that insolvency and shall remit to the domiciliary receiver the amount so 
paid to the association less the amount retained pursuant to this subsection 
(g). Any amount so paid to the association and retained by it is treated as a 
distribution of estate assets pursuant to applicable state receivership law 
dealing with early access disbursements. 

(h) If the association fails to act within a reasonable period of time with 
respect to an insolvent insurer, as provided in subsection (b), then the 
commissioner has the powers and duties of the association under this part with 
respect to the insolvent insurer. 
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(i) The association may render assistance and advice to the commissioner, 
upon the commissioner’s request, coricerning rehabilitation, payment of 
claims, continuance of coverage, or the performance of other contractual 
obligations of an impaired or insolvent insurer. 

(j) The association has standing to appear or intervene before a court or 
agency in this state with jurisdiction over an impaired or insolvent insurer 
concerning which the association is or may become obligated under this part, 
or with jurisdiction over any person or property against which the association 
may have rights through subrogation or otherwise. Standing extends to all 
matters germane to the powers and duties of the association, including, but not 
limited to, proposals for reinsuring, reissuing, modifying, or guaranteeing the 
policies or contracts of the impaired or insolvent insurer and the determination 
of the policies or contracts and contractual obligations. The association also 
has the right to appear or intervene before a court or agency in another state 
with jurisdiction over an impaired or insolvent insurer for which the associa- 
tion is or may become obligated or with jurisdiction over any person or property 
against whom the association may have rights through subrogation or other- 
wise. 

(k)(1) A person receiving benefits under this part is deemed to have assigned 
the rights under, and any causes of action against any person for losses 
arising under, resulting from, or otherwise relating to, the covered policy or 
contract to the association to the extent of the benefits received because of 
this part, whether the benefits are payments of or on account of contractual 
obligations, continuation of coverage, or provision of substitute or alterna- 
tive policies, contracts, or coverages. The association may require an 
assignment to it of the rights and cause of action by any enrollee, payee, 
policy, or contract owner, beneficiary, insured, or annuitant as a condition 
precedent to the receipt of any right or benefits conferred by this part upon 
the person. 

(2) The subrogation rights of the association under this subsection (k) 
have the same priority against the assets of the impaired or insolvent 
insurer as that possessed by the person entitled to receive benefits under 
this part. 

(3) In addition to subdivisions (k)(1) and (2), the association has all 
common law rights of subrogation and any other equitable or legal remedy 
that would have been available to the impaired or insolvent insurer or 
owner, beneficiary, enrollee, or payee of a policy or contract with respect to 
the policy or contracts. 

(4) If the preceding provisions of this subsection (k) are invalid or 
ineffective with respect to any person or claim for any reason, the amount 
payable by the association with respect to the related covered obligations 
must be reduced by the amount realized by any other person with respect to 
the person or claim that is attributable to the policies or contracts or portion 
thereof covered by the association. _ 

(5) If the association has provided benefits with respect to a covered 
obligation and a person recovers amounts as to which the association has 
rights as described in this subsection (k), the person shall pay to the 
association the portion of the recovery attributable to the policies or 
contracts or portion thereof covered by the association. 
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(l) In addition to the rights and powers elsewhere in this part, the associa- 

tion may: 

(1) Enter into contracts as are necessary or proper to carry out the 
provisions and purposes of this part; 

(2) Sue or be sued, including taking any legal actions necessary or proper 
to recover any unpaid assessments under § 56-12-208 and to settle claims or 
potential claims against it; 

(3) Borrow money to effect the purposes of this part. Any notes or other 
evidence of indebtedness of the association not in default shall be legal 
investments for domestic member insurers and may be carried as admitted 
assets; 

(4) Employ or retain persons as are necessary or appropriate to handle 
the financial transactions of the association, and to perform other functions 
as become necessary or proper under this part; 

(5) Take legal action as may be necessary or appropriate to avoid or 
recover payment of improper claims; 

(6) Exercise, for the purposes of this part and to the extent approved by 
the commissioner, the powers of a domestic life insurer, health insurer, or 
health maintenance organization, but in no case may the association issue 
policies or contracts other than those issued to perform its obligations under 
this part; 

(7) Organize itself as a corporation or in other legal form permitted by the 
laws of the state; 

(8) Request information from a person seeking coverage from the associa- 
tion in order to aid the association in determining its obligations under this 
part with respect to the person, and the person shall promptly comply with 
the request; 

(9) Unless prohibited by law, in accordance with the terms and conditions 
of the policy or contract, file for actuarially justified rate or premium 
increases for any policy or contract for which it provides coverage under this 
part; and 

(10) Take other necessary or appropriate action to discharge its duties 
and obligations under this part or to exercise its powers under this part. 
(m) The association may join an organization of one (1) or more other state 

associations of similar purposes, to further the purposes and administer the 
powers and duties of the association. 

(n)(1)(A) At any time within one hundred eighty (180) days of the date of the 
order of liquidation, the association may elect to succeed to the rights and 
obligations of the ceding member insurer that relate to policies, contracts, 
or annuities covered, in whole or in part, by the association, in each case 
under any one (1) or more reinsurance contracts entered into by the 
insolvent insurer and its reinsurers and selected by the association. Any 
assumption is effective as of the date of the order of liquidation. The 
election is effected by the association or the National Organization of Life 
and Health Insurance Guaranty Associations (NOLHGA) on its behalf 
sending written notice, return receipt requested, to the affected reinsur- 
ers. 

(B) To facilitate the earliest practicable decision about whether to 
assume any of the contracts of reinsurance, and in order to protect the 
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financial position of the estate, the receiver and each reinsurer of the 
ceding member insurer shall make the following available upon request to 
the association or to NOLHGA on its behalf as soon as possible after 
commencement of formal delinquency proceedings: 

(i) Copies of in-force contracts of reinsurance and all related files and 
records relevant to the determination of whether the contracts should be 
assumed; and 

(ii) Notices of any defaults under the reinsurance contracts or any 
known event or condition that with the passage of time could become a 
default under the reinsurance contracts. 

(C) The following apply to reinsurance contracts assumed by the 
association: 

(i) The association is responsible for all unpaid premiums due under 
the reinsurance contracts for periods both before and after the date of 
the order of liquidation, and is responsible for the performance of all 
other obligations to be performed after the date of the order of liquida- 
tion, in each case that relates to policies, contracts, or annuities covered, 
in whole or in part, by the association. The association may charge 
policies, contracts, or annuities covered in part by the association, 
through reasonable allocation methods, the costs for reinsurance in 
excess of the obligations of the association and shall provide notice and 
an accounting of these charges to the liquidator; 

(ii) The association is entitled to any amounts payable by the rein- 
surer under the reinsurance contracts with respect to losses or events 
that occur in periods after the date of the order of liquidation and that 
relate to policies, contracts, or annuities covered, in whole or in part, by 
the association. Upon receipt of any such amounts, the association is 
obliged to pay to the beneficiary under the policy, contracts, or annuity 
on account of which the amounts were paid a portion of the amount 
equal to the lesser of: 

(a) The amount received by the association; or 

(b) The excess of the amount received by the association over the 
amount equal to the benefits paid by the association on account of the 
policy, contracts, or annuity less the retention of the insurer appli- 
cable to the loss or event; 

(iii) Within thirty (30) days following the association’s election, the 
association and each reinsurer under contracts assumed by the associa- 
tion shall calculate the net balance due to or from the association under 
each reinsurance contract as of the election date with respect to policies, 
contracts, or annuities covered, in whole or in part, by the association, 
which calculation must give full credit to all items paid by either the 
member insurer or its receiver or the reinsurer prior to the election date. 
The reinsurer shall pay the receiver any amounts due for losses or 
events prior to the date of the order of liquidation, subject to any set-off 
for premiums unpaid for periods prior to the date, and the association or 
reinsurer shall pay any remaining balance due the other, in each case 
within five (5) days of the completion of the calculation. Any disputes 
over the amounts due to either the association or the reinsurer must be 
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resolved by arbitration pursuant to the terms of the affected reinsurance 

contracts or, if the contract contains no arbitration clause, as otherwise 

provided by law. If the receiver has received any amounts due the 
association pursuant to subdivision (n)(1)(C)(ii), the receiver shall remit 
the same to the association as promptly as practicable; and 

(iv) If the association or receiver, on the association’s behalf, within 
sixty (60) days of the election date, pays the unpaid premiums due for 
periods both before and after the election date that relate to policies, 
contracts, or annuities covered, in whole or in part, by the association, 
the reinsurer is not entitled to terminate the reinsurance contracts for 
failure to pay premium insofar as the reinsurance contracts relate to 
policies, contracts, or annuities covered, in whole or in part, by the 
association, and is not entitled to set off any unpaid amounts due under 
other contracts, or unpaid amounts due from parties other than the 
association, against amounts due the association. 

(2) During the period from the date of the order of liquidation until the 
election date, or, if the election date does not occur, until one hundred 
eighty (180) days after the date of the order of liquidation: 

(A)() Neither the association nor the reinsurer has any rights or 

obligations under reinsurance contracts that the association has the 

right to assume under subdivision (n)(1), whether for periods prior to 
or after the date of the order of liquidation; and 

(ii) The reinsurer, the receiver, and the association shall, to the 
extent practicable, provide each other data and records reasonably 
requested; and 

(B) Provided that once the association has elected to assume a 
reinsurance contract, the parties’ rights and obligations are governed by 
subdivision (n)(1). 

(3) Ifthe association does not elect to assume a reinsurance contract by 
the election date pursuant to subdivision (n)(1), the association has no 
rights or obligations for periods both before and after the date of the order 
of liquidation, with respect to the reinsurance contract. 

(4) When policies, contracts, or annuities, or covered obligations with 
respect thereto, are transferred to an assuming insurer, then the associa- 
tion may also transfer the reinsurance on the policies, contracts, or 
annuities in the case of contracts assumed under subdivision (n)(1), 
subject to the following: 

(A) Unless the reinsurer and the assuming insurer agree otherwise, 
the reinsurance contract transferred does not cover any new policies of 
insurance, contracts, or annuities in addition to those transferred; 

(B) The obligations described in subdivision (n)(1) no longer apply 
with respect to matters arising after the effective date of the transfer; 
and 

(C) The transferring party shall give notice in writing, return receipt 
requested, to the affected reinsurer not less than thirty (30) days prior 
to the effective date of the transfer. 

(5) This subsection (n) supersedes the provisions of any state law or of 
any affected reinsurance contract that provides for or requires any 


49 INSURANCE GUARANTY ASSOCIATIONS 96-12-207 


payment of reinsurance proceeds on account of losses or events that occur 
in periods after the date of the order of liquidation to the receiver of the 
insolvent insurer or any other person. The receiver remains entitled to any 
amounts payable by the reinsurer under the reinsurance contracts with 
respect to losses or events that occur in periods prior to the date of the 
order of liquidation, subject to applicable set-off provisions. 

(6) Except as otherwise provided in this section, nothing in this subsec- 
tion (n) alters or modifies the terms and conditions of any reinsurance 
contract. Nothing in this section abrogates or limits any rights of any 
reinsurer to claim that it is entitled to rescind a reinsurance contract. 
Nothing in this section gives a policyholder, contract owner, enrollee, 
certificate holder, or beneficiary an independent cause of action against a 
reinsurer that is not otherwise set forth in the reinsurance contract. 
Nothing in this section limits or affects the association’s rights as a 
creditor of the estate against the assets of the estate. Nothing in this 
section applies to reinsurance agreements covering property or casualty 
risks. 

(o) The board of directors of the association has discretion and shall exercise 
reasonable business judgment to determine the means by which the associa- 
tion is to provide the benefits of this part in an economical and efficient 
manner. 

(p) Where the association has arranged or offered to provide the benefits of 
this part to a covered person under a plan or arrangement that fulfills the 
association’s obligations under this part, the person is not entitled to benefits 
from the association in addition to or other than those provided under the plan 
or arrangement. 

(q) Venue in a suit against the association arising under this part is in 
chancery court of Davidson County. The association is not required to give an 
appeal bond in an appeal that relates to a cause of action arising under this 
part. 

(r) In carrying out its duties in connection with guaranteeing, assuming, 
reissuing, or reinsuring policies or contracts under this section, the association 
may issue substitute coverage for a policy or contract that provides an interest 
rate, crediting rate, or similar factor determined by use of an index or other 
external reference stated in the policy or contract employed in calculating 
returns or changes in value by issuing an alternative policy or contract in 
accordance with the following: 

(1) In lieu of the index or other external reference provided for in the 
original policy or contract, the alternative policy or contract provides for: 

(A) A fixed interest rate; 

(B) Payment of dividends with minimum guarantees; and 

(C) A different method for calculating interest or changes in value; 

(2) There is no requirement for evidence of insurability, waiting period, or 
other exclusion that would not have applied under the replaced policy or 
contract; and 

(3) The alternative policy or contract is substantially similar to the 
replaced policy or contract in all other material terms. 
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History. 
Acts 1988, ch. 1032, § 7; 2010, ch. 718, § 4; 
2019, ch. 5, §. 5. 


Complier’s Notes. 

Acts 2019, ch. 5, § 8 provided that sections 2 
through 6 of the act, which amended §§ 56-12- 
203, 56-12-204, 56-12-205, 56-12-207, and 56- 
12-208, shall not apply to any member insurer 
that is impaired or insolvent on July 1, 2019. 


Amendments. 

The 2019 amendment rewrote the section, 
which read: 

“(a) If a member insurer is an impaired 
insurer, the association may, in its discretion, 
and subject to any conditions imposed by the 
association that do not impair the contractual 
obligations of the impaired insurer and that are 
approved by the commissioner: 

“(1) Guarantee, assume or reinsure, or cause 
to be guaranteed, assumed, or reinsured, any or 
all of the policies or contracts of the impaired 
insurer; or 

“(2) Provide such monies, pledges, loans, 
notes, guarantees or other means as are proper 
to effectuate subdivision (a)(1) and assure pay- 
ment of the contractual obligations of the im- 
paired insurer pending action under subdivi- 
sion (a)(1). 

“(b) If a member insurer is an insolvent 
insurer, the association shall, in its discretion, 
either: 

“(1)(A)G) Guarantee, assume or reinsure, or 
cause to be guaranteed, assumed or reinsured, 
the policies or contracts of the insolvent in- 
surer; or 

“(i) Assure payment of the contractual obli- 
gations of the insolvent insurer; and 

“(B) Provide monies, pledges, loans, notes, 
guarantees, or other means reasonably neces- 
sary to discharge the association’s duties; or 

“(2) Provide benefits and coverage in accor- 
dance with the following provisions: 

“(A) With respect to life and health insurance 
policies and annuities, assure payment of ben- 
efits for premiums identical to the premiums 
and benefits except for terms of conversion and 
renewability that would have been payable 
under the policies or contracts of the insolvent 
insurer, for claims incurred: 

“(i) With respect to group policies and con- 
tracts, no later than the earlier of the next 
renewal date under those policies or contracts 
or forty-five (45) days, but in no event less than 
thirty (30) days, after the date on which the 
association becomes obligated with respect to 
the policies and contracts; and 

“(ii) With respect to non-group policies, con- 
tracts, and annuities no later than the earlier of 
the next renewal date if any under the policies 
or contracts or one (1) year, but in no event less 
than thirty (30) days, from the date on which 
the association becomes obligated with respect 
to the policies or contracts; 
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“(B) Make diligent efforts to provide all 
known insureds or annuitants for non-group 
policies and contracts, or group policy owners 
with respect to group policies and contracts, 
thirty (30) days notice of the termination pur- 
suant to subdivision (b)(2)(A), of the benefits 
provided; 

“(C) With respect to non-group life and health 
insurance policies and annuities covered by the 
association, make available to each known in- 
sured or annuitant, or owner if other than the 
insured or annuitant, and with respect to an 
individual formerly insured or formerly an an- 
nuitant under a group policy whois not eligible . 
for replacement group coverage, make avail- 
able substitute coverage on an individual basis 
in accordance with subdivision (b)(2)(D), if the 
insureds or annuitants had a right under law or 
the terminated policy or annuity to convert 
coverage to individual coverage or to continue 
an individual policy or annuity in force until a 
specified age or for a specified time, during 
which the insurer had no right unilaterally to 
make changes in any provision of the policy or 
annuity or had a right only to make changes in 
premium by class; 

“(D)G) In providing the substitute coverage 
required under subdivision (b)(2)(C), the asso- 
ciation may offer either to reissue the termi- 
nated coverage or to issue an alternative policy; 

“Gi) Alternative or reissued policies shall be 
offered without requiring evidence of insurabil- 
ity, and shall not provide for any waiting period 
or exclusion that would not have applied under 
the terminated policy; 

“(ji1) The association may reinsure any alter- 
native or reissued policy; (E)(i) Alternative poli- 
cies adopted by the association shall be subject 
to the approval of the domiciliary insurance 
commissioner and the receivership court. The 
association may adopt alternative policies of 
various types for future issuance without re- 
gard to any particular impairment or insol- 
vency; 

“(qi) Alternative policies shall contain at least 
the minimum statutory provisions required in 
this state and provide benefits that shall not be 
unreasonable in relation to the premium 
charged. The association shall set the premium 
in accordance with a table of rates that it shall 
adopt. The premium shall reflect the amount of 
insurance to be provided and the age and class 
of risk of each insured, but shall not reflect any 
changes in the health of the insured after the 
original policy was last underwritten. 

“Gii) Any alternative policy issued by the 
association shall provide coverage of a type 
similar to that of the policy issued by the 
impaired or insolvent insurer, as determined by 
the association; 

“(F) If the association elects to reissue termi- 
nated coverage at a premium rate different 
from that charged under the terminated policy, 
the premium shall be set by the association in 
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accordance with the amount of insurance pro- 
vided and the age and class of risk, subject to 
approval of the domiciliary insurance commis- 
sioner and the receivership court; 

“(G) The association’s obligations with re- 
spect to coverage under any policy of the im- 
paired or insolvent insurer or under any reis- 
sued or alternative policy shall cease on the 
date the coverage or policy is replaced by an- 
other similar policy by the policy owner, the 
insured or the association; and 

“(H) When proceeding under this subdivision 
(b)(2), with respect to a policy or contract car- 
rying guaranteed minimum interest rates, the 
association shall assure the payment or credit- 
ing of a rate of interest consistent with § 56- 
12-204(b)(2)(C). 

“(c) Nonpayment of premiums within thirty- 
one (31) days after the date required under the 
terms of any guaranteed, assumed, alternative 
or reissued policy or contract or substitute 
coverage shall terminate the association’s obli- 
gations under the policy or coverage under this 
part with respect to the policy or coverage, 
except with respect to any claims incurred or 
any net cash surrender value which may be due 
in accordance with this part. 

“(d) Premiums due for coverage after entry of 
an order of liquidation of an insolvent insurer 
shall belong to and be payable at the direction 
of the association. If the liquidator of an insol- 
vent insurer requests, the association shall 
provide a report to the liquidator regarding 
such premium collected by the association. The 
association shall be liable for unearned premi- 
ums due to policy or contract owners arising 
after the entry of the order. 

“(e) The protection provided by this part shall 
not apply where any guaranty protection is 
provided to residents of this state by the laws of 
the domiciliary state or jurisdiction of the im- 
paired or insolvent insurer other than this 
state. 

“(f) In carrying out its duties under subsec- 
tion (b), the association may: 

“(1) Subject to approval by a court in this 
state, impose permanent policy or contract 
liens in connection with a guarantee, assump- 
tion or reinsurance agreement, if the associa- 
tion finds that the amounts which can be as- 
sessed under this part are less than the 
amounts needed to assure full and prompt 
performance of the association’s duties under 
this part, or that the economic or financial 
conditions as they affect member insurers are 
sufficiently adverse to render the imposition of 
such permanent policy or contract liens, to be in 
the public interest; or 

“(2) Subject to approval by a court in this 
state, impose temporary moratoriums or liens 
on payments of cash values and policy loans, or 
any other right to withdraw funds held in 
conjunction with policies or contracts, in addi- 
tion to any contractual provisions for deferral of 
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cash or policy loan value. In addition, in the 


~ event of a temporary moratorium or morato- 


rium charge imposed by the receivership court 
on payment of cash values or policy loans, or on 
any other right to withdraw funds held in 
conjunction with policies or contracts, out of the 
assets of the impaired or insolvent insurer, the 
association may defer the payment of cash 
values, policy loans or other rights by the 
association for the period of the moratorium or 
moratorium charge imposed by the receiver- 
ship court, except for claims covered by the 
association to be paid in accordance with a 
hardship procedure established by the liquida- 
tor or rehabilitator and approved by the receiv- 
ership court. 

“(¢) A deposit in this state, held pursuant to 
law or required by the commissioner for the 
benefit of creditors, including policy owners, 
not turned over to the domiciliary liquidator 
upon the entry of a final order of liquidation or 
order approving a rehabilitation plan of an 
insurer domiciled in this state or in a reciprocal 
state, pursuant to § 56-9-409 shall be promptly 
paid to the association. The association shall be 
entitled to retain a portion of any amount so 
paid to it equal to the percentage determined by 
dividing the aggregate amount of policy owners’ 
claims related to that insolvency for which the 
association has provided statutory benefits by 
the aggregate amount of all policy owners’ 
claims in this state related to that insolvency 
and shall remit to the domiciliary receiver the 
amount so paid to the association less the 
amount retained pursuant to this subsection 
(g). Any amount so paid to the association and 
retained by it shall be treated as a distribution 
of estate assets pursuant to applicable state 
receivership law dealing with early access dis- 
bursements. 

“(h) If the association fails to act within a 
reasonable period of time with respect to an 
insolvent insurer, as provided in subsection (b) 
of this section, the commissioner shall have the 
powers and duties of the association under this 
part with respect to the insolvent insurer. 

“G) The association may render assistance 
and advice to the commissioner, upon the com- 
missioner’s request, concerning rehabilitation, 
payment of claims, continuance of coverage, or 
the performance of other contractual obliga- 
tions of an impaired or insolvent insurer. 

“G) The association shall have standing to 
appear or intervene before a court or agency in 
this state with jurisdiction over an impaired or 
insolvent insurer concerning which the associa- 
tion is or may become obligated under this part 
or with jurisdiction over any person or property 
against which the association may have rights 
through subrogation or otherwise. Standing 
shall extend to all matters germane to the 
powers and duties of the association, including, 
but not limited to, proposals for reinsuring, 
modifying or guaranteeing the policies or con- 
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tracts of the impaired or insolvent insurer and 
the determination of the policies or contracts 
and contractual obligations. The association 
shall also have the right to appear or intervene 
before a court or agency in another state with 
jurisdiction over an impaired or insolvent in- 
surer for which the association is or may be- 
come obligated or with jurisdiction over any 
person or property against whom the associa- 
tion may have rights through subrogation or 
otherwise. 

“(k)(1) A person receiving benefits under this 
part shall be deemed to have assigned the 
rights under, and any causes of action against 
any person for losses arising under, resulting 
from or otherwise relating to, the covered policy 
or contract to the association to the extent of 
the benefits received because of this part, 
whether the benefits are payments of or on 
account of contractual obligations, continuation 
of coverage or provision of substitute or alter- 
native coverages. The association may require 
an assignment to it of such rights and cause of 
action by any payee, policy or contract owner, 
beneficiary, insured or annuitant as a condition 
precedent to the receipt of any right or benefits 
conferred by this part upon the person. 

“(2) The subrogation rights of the association 
under this subsection (k) shall have the same 
priority against the assets of the impaired or 
insolvent insurer as that possessed by the per- 
son entitled to receive benefits under this part. 

“(3) In addition to subdivisions (k)(1) and (2), 
the association shall have all common law 
rights of subrogation and any other equitable or 
legal remedy that would have been available to 
the impaired or insolvent insurer or owner, 
beneficiary or payee of a policy or contract with 
respect to the policy or contracts including 
without limitation, in the case of a structured 
settlement annuity, any rights of the owner, 
beneficiary or payee of the annuity, to the 
extent of benefits received pursuant to this 
part, against a person originally or by succes- 
sion responsible for the losses arising from the 
personal injury relating to the annuity or pay- 
ment therefor, excepting any such person re- 
sponsible solely by reason of serving as an 
assignee in respect of a qualified assignment 
under 26 U.S.C. § 130 et seq. 

“(4) If the preceding provisions of this subsec- 
tion (k) are invalid or ineffective with respect to 
any person or claim for any reason, the amount 
payable by the association with respect to the 
related covered obligations shall be reduced by 
the amount realized by any other person with 
respect to the person or claim that is attribut- 
able to the policies or portion thereof covered by 
the association. 

“(5) If the association has provided benefits 
with respect to a covered obligation and a 
person recovers amounts as to which the asso- 
ciation has rights as described in the preceding 
subdivisions of this subsection (k), the person 
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shall pay to the association the portion of the 
recovery attributable to the policies or portion 
thereof covered by the association. 

“(l) In addition to the rights and powers 
elsewhere in this part, the association may: 

“(1) Enter into such contracts as are neces- 
sary or proper to carry out the provisions and 
purposes of this part; 

“(2) Sue or be sued, including taking any 
legal actions necessary or proper to recover any 
unpaid assessments under § 56-12-208 and to 
settle claims or potential claims against it; 

“(3) Borrow money to effect the purposes of 
this part; any notes or other evidence of indebt- 
edness of the association not in default shall be 
legal investments for domestic insurers and 
may be carried as admitted assets; 

“(4) Employ or retain such persons as are 
necessary or appropriate to handle the finan- 
cial transactions of the association, and to per- 
form such other functions as become necessary 
or proper under this part; 

“(5) Take such legal action as may be neces- 
sary or appropriate to avoid or recover payment 
of improper claims; 

“(6) Exercise, for the purposes of this part 
and to the extent approved by the commis- 
sioner, the powers of a domestic life or health 
insurer, but in no case may the association 
issue insurance policies or annuity contracts 
other than those issued to perform its obliga- 
tions under this part; 

“(7) Organize itself as a corporation or in 
other legal form permitted by the laws of the 
state; 

“(8) Request information from a person seek- 
ing coverage from the association in order to aid 
the association in determining its obligations 
under this part with respect to the person, and 
the person shall promptly comply with the 
request; and 

“(9) Take other necessary or appropriate ac- 
tion to discharge its duties and obligations 
under this part or to exercise its powers under 
this part. 

“(m) The association may join an organiza- 
tion of one (1) or more other state associations 
of similar purposes, to further the purposes and 
administer the powers and duties of the asso- 
ciation. 

“(n) With respect to covered policies for which 
the association becomes obligated after an en- 
try of an order of liquidation, the association 
may elect to succeed to the rights of the insol- 
vent insurer arising after the order of liquida- 
tion under any contract of reinsurance to which 
the insolvent insurer was a party, to the extent 
that such contract provides coverage for losses 
occurring after the date of the order of liquida- 
tion or rehabilitation. As a condition to making 
this election, the association must pay all un- 
paid premiums due under the contract for cov- 
erage relating to periods before and after the 
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date of the order of liquidation or rehabilita- 
tion. 

“(o) The board of directors of the association 
shall have discretion and may exercise reason- 
able business judgment to determine the 
means by which the association is to provide 
the benefits of this part in an economical and 
efficient manner. 

“(p) Where the association has arranged or 
offered to provide the benefits of this part to a 
covered person under a plan or arrangement 
that fulfills the association’s obligations under 
this part, the person shall not be entitled to 
benefits from the association in addition to or 
other than those provided under the plan or 
arrangement. 

“(q) Venue in a suit against the association 
arising under this part shall be in chancery 
court of Davidson County. The association shall 
not be required to give an appeal bond in an 
appeal that relates to a cause of action arising 
under this part. 

“(r) In carrying out its duties in connection 
with guaranteeing, assuming or reinsuring 
policies or contracts under this section, the 
association may, subject to approval of the 
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receivership court, issue substitute coverage for 


a policy or contract that provides an interest 
rate, crediting rate or similar factor determined 
by use of an index or other external reference 
stated in the policy or contract employed in 
calculating returns or changes in value by issu- 
ing an alternative policy or contract in accor- 
dance with the following provisions: 

“(1) In lieu of the index or other external 
reference provided for in the original policy or 
contract, the alternative policy or contract pro- 
vides for: 

“(A) A fixed interest rate; 

“(B) Payment of dividends with minimum 
guarantees; and 

“(C) A different method for calculating inter- 
est or changes in value; 

“(2) There is no requirement for evidence of 
insurability, waiting period or other exclusion 
that would not have applied under the replaced 
policy or contract; and 

“(3) The alternative policy or contract is sub- 
stantially similar to the replaced policy or con- 
tract in all other material terms.” 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 


(a) For the purpose of providing the funds necessary to carry out the powers 
and duties of the association, the board of directors shall assess the member 
insurers, separately for each account, at such time and for such amounts as the 
board finds necessary. Assessments are due not less than thirty (30) days after 
prior written notice to the member insurers and accrue interest at ten percent 
(10%) per annum on and after the due date. 

(b) There are two (2) classes of assessments, as follows: 

(1) Class A assessments are made for the purpose of meeting administra- 


tive and legal costs and other expenses and examinations conducted under 
the authority of § 56-12-211(e). Class A assessments may be made whether 
or not related to a particular impaired or insolvent insurer; and 

(2) Class B assessments are made to the extent necessary to carry out the 
powers and duties of the association pursuant to § 56-12-207 with regard to 
an impaired or an insolvent insurer. 

(c)(1) The amount of any Class A assessment is determined by the board and 
may be made on a pro rata or non-pro rata basis. If pro rata, the board may 
provide that it be credited against future Class B assessments. 

(2) The amount of any Class B assessment, except for assessments related 
to long-term care insurance, must be allocated for assessment purposes 
between the accounts and subaccounts of the life insurance and annuity 
account pursuant to an allocation formula that may be based on the 
premiums or reserves of the impaired or insolvent insurer, or any other 
standard deemed by the board in its sole discretion as being fair and 
reasonable under the circumstances. 

(3) The amount of the Class B assessment for long-term care insurance 
written by the impaired or insolvent member insurer must be allocated 
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according to a methodology included in the plan of operation and approved 

by the commissioner. The methodology must provide for fifty percent (50%) 

of the assessment to be allocated to accident and health member insurers 

and fifty percent (50%) allocated to life and annuity member insurers. 

(4) Class B assessments against member insurers for each account and 
subaccount must be in the proportion that the premiums received on 
business in this state by each assessed member insurer on policies or 
contracts covered by each account for the three (3) most recent calendar 
years for which information is available preceding the year in which the 
member insurer became impaired or insolvent, as the case may be, bears to 
the premiums received on business in this state for those calendar years by 
all assessed member insurers. 

(5) Assessments for funds to meet the requirements of the association 
with respect to an impaired or insolvent insurer must not be made until 
necessary to implement the purposes of this part. Classification of assess- 
ments by subsection (b) and computation of assessments by this subsection 
(c) must be made with a reasonable degree of accuracy, recognizing that 
exact determinations may not always be possible. 

(d) The association may abate or defer, in whole or in part, the assessment 
of a member insurer if, in the opinion of the board, payment of the assessment 
would endanger the ability of the member insurer to fulfill its contractual 
obligations. In the event an assessment against a member insurer is abated, or 
deferred in whole or in part, the amount by which the assessment is abated or 
deferred may be assessed against the other member insurers in a manner 
consistent with the basis for assessments set forth in this section. 

(e)(1)(A) Subject to subdivision (e)(1)(B), the total of all assessments autho- 
rized by the association with respect to a member insurer for each 
subaccount of the life insurance and annuity account and for the health 
account must not in one (1) calendar year exceed two percent (2%) of that 
member insurer’s average annual premiums received in this state on the 
policies and contracts covered by the subaccount or account during the 
three (3) calendar years preceding the year in which the member insurer 
became an impaired or insolvent insurer. 

(B) If two (2) or more assessments are authorized in one (1) calendar 
year with respect to member insurers that become impaired or insolvent in 
different calendar years, the average annual premiums for purposes of the 
ageregate assessment percentage limitation referenced in subdivision 
(e)(1)(A) must be equal and limited to the higher of the three-year average 
annual premiums for the applicable subaccount or account as calculated 
pursuant to this section. 

(C) If the maximum assessment, together with the other assets of the 
association in an account, does not provide in one (1) year in either account 
an amount sufficient to carry out the responsibilities of the association, the 
necessary additional funds must be assessed as soon thereafter as permit- 
ted by this part. 

(2) The board may provide in the plan of operation a method of allocating 
funds among claims, whether relating to one (1) or more impaired or 
insolvent insurers, when the maximum assessment will be insufficient to 
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cover anticipated claims. 

(3) If the maximum assessment vat a subaccount of the life and annuity 
account in one (1) year does not provide an amount sufficient to carry out the 
responsibilities of the association, then pursuant to subdivision (c)(2), the 
board has the authority to assess the other subaccounts of the life and 
annuity account for the necessary additional amount, subject to the maxi- 
mum stated in subdivision (e)(1). 

(f) The board may, by an equitable method established in the plan of 
operation, refund to member insurers, in proportion to the contribution of each 
member insurer to that account, the amount by which the assets of the account 
exceed the amount the board finds is necessary to carry out during the coming 
year the obligations of the association with regard to that account, including 
assets accruing from assignment, subrogation, net realized gains, and income 
from investment. A reasonable amount may be retained in any account to 
provide funds for the continuing expenses of the association and for future 
claims. 

(g) It is proper for any member insurer, in determining its premium rates 
and policy owner dividends as to any kind of insurance or health maintenance 
organization business within the scope of this part, to consider the amount 
reasonably necessary to meet its assessment obligations under this part. 

(h) The association shall issue to each member insurer paying an assess- 
ment under this part, other than Class A assessments, a certificate of 
contribution, in a form prescribed by the commissioner, for the amount of the 
assessment paid. All outstanding certificates must be of equal dignity and 
priority without reference to amounts or dates of issue. A certificate of 
contribution may be shown by the member insurer in its financial statement as 
an asset in the form and for the amount, if any, and period of time as the 
commissioner may approve. 

(i)(1) A member insurer that wishes to protest all or part of an assessment 
shall pay when due the full amount of the assessment set forth in the notice 
provided by the association so that the payment is available to meet 
association obligations during the pendency of the protest or any subsequent 
appeal. Payment must be accompanied by a written statement that the 
payment is made under protest and setting forth a brief statement of the 
grounds for the protest. 

(2) Except as provided in subdivision (i)(4), within sixty (60) days follow- 
ing the payment of an assessment under protest by a member insurer, the 
association shall notify the member insurer in writing of its determination 
with respect to the protest unless the association notifies the member 
insurer that additional time is required to resolve the issues raised by the 
protest. 

(3) Within thirty (30) days after a final decision has been made, the 
association shall notify the protesting member insurer in writing of that 
final decision. Within sixty (60) days of receipt of notice of the final decision, 
the protesting member insurer may appeal that final action to the 
commissioner. 

(4) In the alternative to rendering a final decision with respect to a protest 
based on a question regarding the assessment base, the association may 
refer protests to the commissioner for a final decision, with or without a 
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recommendation from the association. 

(5) If the protest or appeal on the assessment is upheld, then the 
association shall return the amount paid in error or excess plus applicable 
interest to the member insurer. Interest on a refund due a protesting 
member insurer must be paid at the rate actually earned by the association. 
(j) The association may request information of member insurers in order to 

aid in the exercise of its power under this section, and member insurers shall 


promptly comply with a request. 


History. 
Acts 1988, ch. 1032, § 8; 2019, ch. 5, § 6. 


Compiler’s Notes. 

Acts 2019, ch. 5, § 8 provided that sections 2 
through 6 of the act, which amended §§ 56-12- 
203, 56-12-204, 56-12-205, 56-12-207, and 56- 
12-208, shall not apply to any member insurer 
that is impaired or insolvent on July 1, 2019. 


Amendments. 

The 2019 amendment, in (a), substituted 
“Assessments are due not less than thirty (30) 
days after prior written notice to the member 
insurers and accrue interest” for “Assessments 
shall be due not less than thirty (30) days after 
prior written notice to the member insurers 
and shall accrue interest” in the second sen- 
tence; in (b), substituted “are two (2) classes of 
assessments” for “shall be two (2) assess- 
ments”; in (b)(1) and (b)(2), substituted “are 
made” for “shall be made”; rewrote (c) which 
read: “(c)(1) The amount of any Class A assess- 
ment shall be determined by the board and may 
be made on a pro rata or non-pro rata basis. If 
pro rata, the board may provide that it be 
credited against future Class B assessments. A 
non-pro rata assessment shall not exceed one 
hundred fifty dollars ($150) per member in- 
surer in any one (1) calendar year. The amount 
of any Class B assessment shall be allocated for 
assessment purposes among the accounts pur- 
suant to an allocation formula that may be 
based on the premiums or reserves of the im- 
paired or insolvent insurer or any other stan- 
dard deemed by the board in its sole discretion 
as being fair and reasonable under the circum- 
stances. (2) Class B assessments against mem- 
ber insurers for each account shall be in the 
proportion that the premiums received on busi- 
ness in this state by each assessed member 
insurer or policies or contracts covered by each 
account for the three (3) most recent calendar 
years for which information is available preced- 
ing the year in which the insurer became im- 
paired or insolvent, as the case may be, bears to 
such premiums received on business in this 
state for such calendar years by all assessed 


member insurers. (3) Assessments for funds to 
meet the requirements of the association with 
respect to an impaired or insolvent insurer 
shall not be made until necessary to implement 
the purposes of this part. Classification of as- 
sessments by subsection (b) and computation of 
assessments by this subsection (c) shall be 
made with a reasonable degree of accuracy, 
recognizing that exact determinations may not 
always be possible.”; in (d), substituted “the 
assessment is abated” for the “such assessment 
is abated” in the second sentence; rewrote (e), 
which read: “(e)(1) The total of all assessments 
upon a member insurer for each account shall 
not in any one (1) calendar year exceed two 
percent (2%) of such insurer’s average premi- 
ums received in this state on the policies and 
contracts covered by the account during the 
three (3) calendar years preceding the year in 
which the insurer became an impaired or insol- 
vent insurer. If the maximum assessment, to- 
gether with the other assets of the association 
in any account, does not provide in any one (1) 
year in either account an amount sufficient to 
carry out the responsibilities of the association, 
the necessary additional funds shall be as- 
sessed as soon thereafter as permitted by this 
part. (2) The board may provide in the plan of 
operation a method of allocating funds among 
claims, whether relating to one (1) or more 
impaired or insolvent insurers, when the maxi- 
mum assessment will be insufficient to cover 
anticipated claims.”; in (f), deleted “as” preced- 
ing “established in the plan of operation, refund 
to member insurers, in proportion to the con- 
tribution of each” and inserted “member” there- 
after in the first sentence, substituted “claims” 
for “losses” at the end; in (g), inserted “or health 
maintenance organization business”; in (h), in- 
serted “member” twice, deleted “so” following 
“the amount of the assessment”, substituted 
“must” for “shall”, and substituted “asset in the 
form and for the amount” for “such form and for 
such amount” in the third sentence; and added 


(i) and (j). 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 
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56-12-218. Sales promotions listing. association prohibited — Dis- 
claimer notice. 


(a) No person, including a member insurer or agent or affiliate of a member 
insurer shall make, publish, disseminate, circulate, or place before the public, 
or cause directly or indirectly to be made, published, disseminated, circulated, 
or placed before the public in any newspaper, magazine, or other publication, 
or in the form of a notice, circular, pamphlet, letter, or poster, or over any radio 
or television broadcast, or in any other way, any advertisement, announce- 
ment, or statement, written or oral, that uses the existence of the Tennessee 
life and health insurance guaranty association for the purpose of sales, 
solicitation, or inducement to purchase any form of insurance or other coverage 
covered by this part. However, this section does not apply to the Tennessee life 
and health insurance guaranty association or any other entity that does not 
sell or solicit insurance or coverage by a health maintenance organization. 

(b) The association shall prepare a summary document that describes the 
general purposes and current limitations of this part and that complies with 
subsection (c). This document must be submitted to the commissioner for 
approval. At the expiration of the sixtieth day after the date on which the 
commissioner approves the document, a member insurer shall not deliver a 
policy or contract to a policy owner, contract owner, certificate holder, or 
enrollee unless the summary document is delivered to the policy owner, 
contract owner, certificate holder, or enrollee at the time of delivery of the 
policy or contract. The document must also be available upon request by a 
policy owner, contract owner, certificate holder, or enrollee. The distribution, 
delivery, or contents or interpretation of this document does not guarantee that 
either the policy or the contract, or the policy owner, contract owner, certificate 
holder, or enrollee is covered in the event of the impairment or insolvency of a 
member insurer. The association shall revise the document as amendments to 
this part require. Failure to receive the summary document does not give the 
policy owner, contract owner, certificate holder, enrollee, or insured any greater 
rights than those stated in this part. 

(c) The document prepared under subsection (b) must contain a clear and 
conspicuous disclaimer on its face. The commissioner shall establish the form 
and content of the disclaimer. The disclaimer must: 

(1) State the name and address of the Tennessee life and health insurance 
guaranty association and department of commerce and insurance; 

(2) Prominently warn the policy owner, contract owner, certificate holder, 
or enrollee that the Tennessee life and health insurance guaranty associa- 
tion may not cover the policy or contract or, if coverage is available, it will be 
subject to substantial limitations and exclusions and conditioned on contin- 
ued residence in this state; 

(3) State the types of policies or contracts for which guaranty funds will 
provide coverage; 

(4) State that the member insurer and its agents are prohibited by law 
from using the existence of the Tennessee life and health insurance guaranty 
association for the purpose of sales, solicitation, or inducement to purchase 
any form of insurance or health maintenance organization coverage; 
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(5) State that the policy owner, contract owner, certificate holder, or 
enrollee should not rely on coverage under the Tennessee life and health 
insurance guaranty association when selecting an insurer or health main- 


tenance organization; 


(6) Explain the rights available and procedures provided for filing a 
complaint to allege a violation of this part; and 
(7) Provide other information as directed by the commissioner, including, 
but not limited to, sources for information about the financial condition of 
insurers; provided, that the information is not proprietary or is not da ieinist 
from disclosure under Tennessee’s public records law. 
(d) A member insurer shall retain evidence of compliance with subsection 
(b) for so long as the policy or contract for which the notice is given remains in 


effect. 


History. 
Acts 1988, ch. 1032, § 18; 2019, ch. 5, § 7. 


Amendments. 

The 2019 amendment rewrote the section, 
which read: 

“(a) No person, including an insurer, agent or 
affiliate of an insurer, shall make, publish, 
disseminate, circulate, or place before the pub- 
lic, or cause, directly or indirectly, to be made, 
published, disseminated, circulated or placed 
before the public, in any newspaper, magazine 
or other publication, or in the form of a notice, 
circular, pamphlet, letter or poster, or over any 
radio station or television station, or in any 
other way, any advertisement, announcement 
or statement, written or oral, which uses the 
existence of the association for the purpose of 
sales solicitation, or inducement to purchase 
any form of insurance covered by this part. 

“(b) The association shall prepare a summary 
document describing the general purposes and 
current limitations of this part and complying 
with subsection (c). This document shall be 
submitted to the commissioner for approval. 
Sixty (60) days after receiving the approval, no 
insurer may deliver a policy or contract de- 
scribed in § 56-12-204(b)(1) to a policy or con- 
tract holder, unless the document is delivered 
to the policy or contract holder prior to or at the 
time of delivery of the policy or contract, except 
if subsection (d) applies. The document shall 
also be available upon request by a policy- 
holder. The distribution, delivery, or contents or 
interpretation of this document shall not mean 
that either the policy or the contract or the 
holder thereof would be covered in the event of 
the impairment or insolvency of a member 
insurer. The description document shall be re- 
vised by the association as amendments to this 
part may require. Failure to receive this docu- 
ment does not give the policyholder, contract 


holder, certificate holder, or insured any greater 
rights than those stated in this part. 

“(c) The document prepared pursuant to sub- 
section (b) shall contain a clear and conspicuous 
disclaimer on its face. The commissioner shall 
promulgate a rule establishing the form and 
content of the disclaimer. The disclaimer shall: 

“(1) State the name and address of the life 
and health insurance guaranty association and 
the department of commerce and insurance; 

“(2) Prominently warn the policy or contract 
holder that the life and health insurance guar- 
anty association may not cover the policy or, if 
coverage is available, it will be subject to sub- 
stantial limitations and exclusions and will be 
conditioned on continued residence in the state; 

“(3) State that the insurer and its agents are 
prohibited by law from using the existence of 
the life and health insurance guaranty associa- 
tion for the purpose of sales, solicitation or 
inducement to purchase any form of insurance; 

“(4) Emphasize that the policy or contract 
holder should not rely on coverage under the 
life and health insurance guaranty association 
when selecting an insurer; and 

“(5) Provide other information as directed by 
the commissioner. 

“(d) No insurer or agent may deliver a policy 
or contract described in § 56-12-204(b)(1) and 
excluded by § 56-12-204(b)(2)(A) from coverage 
under this part unless the insurer or agent, 
prior to or at the time of delivery, gives the 
policy or contract holder a separate written 
notice that clearly and conspicuously discloses 
that the policy or contract is not covered by the 
life and health insurance guaranty association. 
The commissioner shall by rule specify the form 
and content of the notice. 

“(e) This section does not apply to the asso- 
ciation or any other entity that does not sell or 
solicit insurance.” 


Effective Dates. 
Acts 2019, ch. 5, § 9. July 1, 2019. 
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CHAPTER 13 


REVISED TENNESSEE CAPTIVE INSURANCE ACT 


Part 1. General Provisions 


Section 
56-13-102. Chapter definitions. 
56-13-103. Names of companies — Certificate of authority. 
56-13-104. Names of companies — “Certificate of Authority”. 
56-13-105. Capital and surplus requirements. 
56-13-108. Annual reports. 
56-13-112. Reinsurance. 
56-13-114. Taxation. 
56-13-118. Approval of material change of plan of operation — Filing of change of information. 
56-13-120. Violations and penalties. 
56-13-122. Audit by the comptroller of the treasury — Annual reports. 
56-13-124. Dormant captive insurance company. 
56-13-125. Payment of premiums and claims in foreign currency or foreign securities. 
Part 2. Protected Cell Captive Insurance Companies 
56-13-204. Conditions for formation or licensure. 
56-13-209. Conversion, disaffiliation, or merger of protected cell — Conversion to protected cell 


captive insurance company. 


PART 1 
GENERAL PROVISIONS 


56-13-102. Chapter definitions. 


As used in this chapter, unless the context requires otherwise: 

(1) “Affiliated company” means any company in the same corporate 
system as a parent, an industrial insured, or a member organization by 
virtue of common ownership, control, operation, or management; 

(2) “Alien” means a company formed according to the legal requirements 
of a foreign country; 

(3) “Association” means any legal association of individuals, corporations, 
limited liability companies, partnerships, associations, or other entities, 
whereby: 

(A) The member organizations of such or the association itself, whether 
or not in conjunction with some or all of the member organizations: 

(i) Own, control, or hold with power to vote all of the outstanding 
voting securities of an association captive insurance company incorpo- 
rated as a stock insurer; 

(ii) Have complete voting control over an association captive insur- 
ance company incorporated as a mutual insurer; 

(iii) Constitute all of the subscribers of an association captive insur- 
ance company formed as a reciprocal insurer; or 

(iv) Have complete voting control over an association captive insur- 
ance company formed as a limited liability company; or 
(B) Each member organization of the association is either: 

(i) A not-for-profit corporation, nonprofit association, or similar non- 
profit organization; 
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(ii) An entity or organization exempt from taxation under § 501(c) of 
the Internal Revenue Code (26 U.S.C. § 501(c)); or 

(iii) A municipality, metropolitan government, county, authority, util- 
ity district or other public body generally classified as a governmental 
body or governmental entity, whether organized by private act or public 
act of the general assembly, or any agency, board, or commission of any 
municipality, metropolitan government, county, authority, utility dis- 
trict or other public body generally classified as a governmental body or 
governmental entity. This subdivision (3)(B)@ii) shall be liberally 

construed; . 

(4) “Association captive insurance company” means any company that 
insures risks of the member organizations of an association, and that also 
may insure the risks of affiliated companies of the member organizations 
and the risks of the association itself; 

(5) “Captive insurance company” means any pure captive insurance 
company, association captive insurance company, industrial insured captive 
insurance company, risk retention group, protected cell captive insurance 
company, incorporated cell captive insurance company, or special purpose 
financial captive insurance company formed or licensed under this chapter; 

(6) “Commissioner” means the commissioner of the department, or the 
commissioner’s designee; 

(7) “Controlled unaffiliated business” means any person: 

(A) That is not in the corporate system of a parent and its affiliated 
companies in the case of a pure captive insurance company, or that is not 
in the corporate system of an industrial insured and its affiliated compa- 
nies in the case of an industrial insured captive insurance company; 

(B) That has an existing contractual relationship with a parent or one 
(1) of its affiliated companies in the case of a pure captive insurance 
company, or with an industrial insured or one (1) of its affiliated companies 
in the case of an industrial insured captive insurance company; and 

(C) Whose risks are managed by a pure captive insurance company or 
an industrial insured captive insurance company, as applicable, in accor- 
dance with § 56-13-117; 

(8) “Department” means the department of commerce and insurance; 

(9) “Excess workers’ compensation insurance” or “excess accident and 
health insurance” means, in the case of an employer that has insured or 
self-insured its workers’ compensation or accident and health insurance 
risks in accordance with applicable state or federal law, insurance in excess 
of a specified per incident or aggregate limit established by the 
commissioner; 

(10) “Incorporated cell” means a protected cell of an incorporated cell 
captive insurance company that is organized as a corporation or other legal 
entity separate from the incorporated cell captive insurance company; 

(11) “Incorporated cell captive insurance company” means a protected cell 
captive insurance company that is established as a corporation or other legal 
entity separate from its incorporated cells that are also organized as 
separate legal entities; 

(12) “Industrial insured” means an insured: 
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(A) Who procures the insurance of any risk or risks by use of the 
services of a full-time employee acting as an insurance manager or buyer; 

(B) Whose aggregate annual premiums for insurance on all risks total 
at least twenty-five thousand dollars ($25,000); and 

(C) Who has at least twenty-five (25) full-time employees; 

(13) “Industrial insured captive insurance company” means any company 
that insures risks of the industrial insureds that comprise the industrial 
insured group, and that may insure the risks of the affiliated companies of 
the industrial insureds and the risks of the controlled unaffiliated business 
of an industrial insured or its affiliated companies; 

(14) “Industrial insured group” means any group of industrial insureds 
that collectively: 

(A) Own, control, or hold with power to vote all of the outstanding 
voting securities of an industrial insured captive insurance company 
incorporated as a stock insurer; 

(B) Have complete voting control over an industrial insured captive 
insurance company incorporated as a mutual insurer; 

(C) Constitute all of the subscribers of an industrial insured captive 
insurance company formed as a reciprocal insurer; or 

(D) Have complete voting control over an industrial insured captive 
insurance company formed as a limited liability company; 

(15) “Member organization” means any individual, corporation, limited 
liability company, partnership, association, or other entity that belongs to an 
association; 

(16) “Mutual corporation” means a corporation organized without stock- 
holders and includes a nonprofit corporation with members; 

(17) “Mutual insurer” means a company owned by its policyholders where 
no stock is available for purchase on the stock exchanges; 

(18) “Organizational documents” means the documents that must be 
submitted pursuant to title 48 and title 61 in order to legally form a business 
in this state or to obtain a certificate of authority to transact business in this 
state; 

(19) “Parametric insurance” means a type of insurance that does not 
indemnify the pure loss, but ex ante agrees to make a payment upon the 
occurrence of a triggering event; 

(20) “Parent” means an individual, corporation, limited liability company, 
partnership, association, or other entity, or individual that directly or 
indirectly owns, controls, or holds with power to vote more than fifty percent 
(50%) of the outstanding voting: 

(A) Securities of a pure captive insurance company organized as a stock 
corporation; 

(B) Membership interests of a pure captive insurance company orga- 
nized as a nonprofit corporation; or 

(C) Membership interests of a pure captive insurance company orga- 
nized as a limited liability company; 

(21) “Pure captive insurance company” means any company that insures 
risks of its parent and affiliated companies or a controlled unaffiliated 
business or businesses; and 
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(22) “Risk retention group” means a captive insurance company organized 
under the laws of this state pursuant to the Liability Risk Retention Act of 
1986, as amended, (15 U.S.C. § 3901 et seq.), as a stock or mutual 
corporation, a reciprocal or other limited liability entity. Risk retention 
groups formed under this chapter are subject to all applicable insurance 
laws including, but not limited to any applicable provisions in chapters 1, 2, 
5, 6, 11, and 45 of this title. 


History. Effective Dates. 
Acts 2011, ch. 468, § 1; 2021, ch. 587, § 9. Acts 2021, ch. 537, § 17. July 1, 2021; pro- 


CompilersiNots vided, that for purposes of rulemaking, the act 


Acts 2021, ch. 537, § 1 provided that act took effect May 25, 2021. 
shall be known and may be cited as the “Insur- 
ance Modernization Act.” 


Amendments. 
The 2021 amendment added the definition 
“parametric insurance”. 


56-13-103. Names of companies — Certificate of authority. 


(a) Any captive insurance company, when permitted by its organizational 
documents, may apply to the commissioner for a license to do any and all 
insurance comprised in §§ 56-2-201(2) and (4)-(7), 56-2-202, 56-2-203, and 
56-2-204; provided, however, that: 

(1) No pure captive insurance company shall insure any risks other than 
those of its parent and affiliated companies or a controlled unaffiliated 
business or businesses; 

(2) No association captive insurance company shall insure any risks other 
than those of its association, those of the member organizations of its 
association, and those of a member organization’s affiliated companies; 

(3) No industrial insured captive insurance company shall insure any 
risks other than those of the industrial insureds that comprise the industrial 
insured group, those of their affiliated companies, and those of the controlled 
unaffiliated business of an industrial insured or its affiliated companies; 

(4) No risk retention group shall insure any risks other than those of its 
members and owners; 

(5) No captive insurance company shall provide personal motor vehicle or 
homeowner’s insurance coverage or any component thereof; 

(6) No captive insurance company shall accept or cede reinsurance except 
as provided in §§ 56-13-112 and 56-13-412; 

(7) Any captive insurance company may provide excess or stop-loss 
accident and health insurance, unless prohibited by federal law or the laws 
of the state having jurisdiction over the transaction; 

(8) Except as provided in subdivision (a)(9), a captive insurance company 
may only issue policies of workers’ compensation insurance to an insured or 
an affiliate who otherwise qualifies and maintains its qualifications as a 
self-insured under title 50, chapter 6; provided, that a captive insurance 
company may provide excess or stop-loss workers’ compensation coverage for 
those insureds not qualifying as self-insureds. The commissioner has the 
discretion to waive the requirements of this subdivision (a)(8) and the 
self-insurance requirements of § 50-6-405(b) and (c), according to guidelines 
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established through the promulgation of rules or regulations; 

(9) Any association captive insurance company of an association that is 
described in § 56-13-102(3)(B) or mutual captive insurance company whose 
member organizations or insureds are the type member organizations 
described in § 56-13-102(3)(B) may issue policies of workers’ compensation, 
directors’ and officers’ liability, and public officials’ liability insurance and 
reinsurance in addition to the insurance and reinsurance otherwise permit- 
ted to be made under this section; and 

(10) Any captive insurance company, except for a risk retention group, 
may provide parametric insurance policies, which are ODUM AgE contracts 
of insurance for purposes of this title. 

(b) Except as provided in subsection (f), no captive insurance company shall 
transact any insurance business in this state unless: 

(1) It first obtains from the commissioner a license authorizing it to do 
insurance business in this state; 

(2) Its board of directors or committee of members or managers or, in the 
case of a reciprocal insurer, its subscribers’ advisory committee holds at least 
one (1) meeting each year in this state; 

(3) It maintains its principal place of business in this state; and 

(4) It appoints a registered agent to accept service of process and to 
otherwise act on its behalf in this state; provided, that whenever such 
registered agent cannot with reasonable diligence be found at the registered 
office of the captive insurance company, the commissioner shall be an agent 
of such captive insurance company upon whom any process, notice, or 
demand may be served. 

(c)(1) In order to receive a license to issue policies of insurance as a captive 
insurance company in this state, an applicant business entity shall meet the 
requirements of this subdivision (c)(1). 

(A) The applicant business entity shall submit its organizational docu- 
ments to the commissioner. If the commissioner approves the organiza- 
tional documents, then the commissioner shall issue a letter to the 
applicant certifying the commissioner’s approval. The applicant business 
entity shall submit the organizational documents, along with a copy of the 
approval letter issued by the commissioner, and the required filing fees for 
organizational documents prescribed in title 48 and title 61 to the 
secretary of state for filing. Upon filing the organizational documents, the 
secretary of state shall issue an acknowledgment letter to the applicant. 
The applicant business entity shall submit a copy of the acknowledgment 
letter relative to the applicant’s organizational documents issued by the 
secretary of state to the commissioner. 

(B) The applicant business entity shall also file with the commissioner 
evidence of the following: 

(i) The amount and liquidity of its assets relative to the risks to be 
assumed; 

(ii) The adequacy of the expertise, experience, and character of the 
person or persons who will manage it; 

(iii) The overall soundness of its plan of operation; 

(iv) The adequacy of the loss prevention programs of its insureds; and 


56-13-1083 INSURANCE 64 


(v) Such other factors deemed relevant by the commissioner in 
ascertaining whether the applicant business entity will be able to meet 
its policy obligations. 

(C) No less than the amount required by § 56-13-105 shall be paid in by 
the applicant business entity and deposited with the commissioner. In the 
alternative, an irrevocable letter of credit in that amount and acceptable 
to the commissioner shall be filed with the commissioner. 

(D) Upon compliance with subdivision (c)(1)(C), the applicant business 
entity shall be certified as compliant with this chapter through examina- 
tion by the commissioner. The department shall be reimbursed for the cost 
of the examination in accordance with § 56-1-413. 

(EK) The applicant business entity shall submit to the commissioner for 

approval a description of the coverages, deductibles, coverage limits, and 
rates, together with such additional information as the commissioner may 
reasonably require. 
(2)(A) Whenever a captive insurance company desires to amend the 
organizational documents submitted pursuant to subdivision (c)(1)(A), the 
company shall submit the amended organizational documents to the 
commissioner. If the commissioner approves the amendment, then the 
commissioner shall issue a letter to the applicant certifying the commis- 
sioner’s approval. The applicant business entity shall submit the organi- 
zational documents, along with a copy of the approval letter issued by the 
commissioner, and the required filing fees for organizational documents 
prescribed in title 48 and title 61 to the secretary of state for filing. Upon 
filing the organizational documents, the secretary of state shall issue an 
acknowledgment letter to the applicant. The applicant shall submit a copy 
of the acknowledgment letter relative to the applicant’s organizational 
documents issued by the secretary of state to the commissioner. 

(B) If a captive insurance company makes any subsequent material 
change to any item in the description submitted pursuant to subdivision 
(c)(1)(E), then the company shall submit an appropriate revision to the 
commissioner for approval and shall not offer any additional kinds of 
insurance until a revision of such description is approved by the commis- 
sioner. The captive insurance company shall inform the commissioner of 
any material change in rates within thirty (30) days of the adoption of such 
change. 

(3) Information submitted pursuant to this subsection (c) shall be and 
remain confidential, and shall not be made public by the commissioner 
without the written consent of the captive insurance company, except that: 

(A) Such information may be discoverable by a party in a civil action or 
contested case to which the captive insurance company that submitted 
such information is a party, upon a showing by the party seeking to 
discover such information that: 

(i) The information sought is relevant to and necessary for the 
furtherance of such action or case; 

(ii) The information sought is unavailable from other non-confiden- 
tial sources; and 

(iii) A subpoena issued by a judicial or administrative officer of 
competent jurisdiction has been submitted to the commissioner; pro- 
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vided, however, that this subdivision (c)(3) shall not apply to any risk 
retention group; and 
(B) The commissioner shall have the discretion to disclose such infor- 
mation to a public officer having jurisdiction over the regulation of 
insurance in another state; provided, that: 
(i) Such public official shall agree in writing to maintain the confi- 
dentiality of such information; and 
(ii) The laws of the state in which such public official serves require 
such information to be and to remain confidential. 

(d) Each captive insurance company shall make payments to the commis- 
sioner in accordance with the fee schedule established in chapter 4, part 1 of 
this title. The commissioner is authorized to retain legal, financial, and 
examination services from outside the department, the reasonable costs of 
which may be charged against the applicant. Sections 56-1-401 — 56-1-420 
shall apply to examinations, investigations, and processing conducted under 
the authority of this section. 

(e) If the commissioner is satisfied that the documents and statements filed 
by an applicant captive insurance company comply with this chapter, then the 
commissioner may grant a license authorizing it to do insurance business in 
this state. The commissioner may make the license effective as of any date on 
or before the date the license is signed as long as the effective date is no earlier 
than the date of incorporation of the applicant captive insurance company. 

(f) Any captive insurance company licensed and in good standing on 
September 1, 2011, which was licensed under the former “Tennessee Captive 
Insurance Act of 1978”, shall not be required to obtain a new license as 
required in this section; provided, that any such captive insurance company is 
subject to the remainder of this chapter. 


History. The 2021 amendment added (a)(10). 
Acts 2011, ch. 468, § 1; 2015, ch. 156, §§ 2, 3; ' 
2019, ch. 452, § 1; 2021, ch. 537, §§ 10-12. Effective Dates. 
Acts 2019, ch. 452, § 12. May 22, 2019. 
Compiler’s Notes. Acts 2021, ch. 537, § 17. July 1, 2021; pro- 


Acts 2021, ch. 537, § 1 provided that act vided, that for purposes of rulemaking, the act 
shall be known and may be cited as the “Insur- took effect May 25, 2021. 


ance Modernization Act.” 


Amendments. 
The 2019 amendment added the last sen- 
tence to (e). 


56-13-104. Names of companies — “Certificate of Authority”. 


(a) No captive insurance company shall adopt a name that is the same, 
deceptively similar, or likely to be confused with or mistaken for any other 
existing business name registered in this state, nor any name likely to mislead 
the public. Any name adopted by a captive insurance company shall comply 
with the requirements of titles 48 and 61. 

(b) A license issued pursuant to this chapter is a “Certificate of Authority”. 


History. Amendments. 
Acts 2011, ch. 468, § 1; 2019, ch. 452, § 2. The 2019 amendment added (b). 
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Effective Dates. 
Acts 2019, ch. 452, § 12. May 22, 2019. 


56-13-105. Capital and surplus requirements. 


(a) No captive insurance company shall be issued a license unless it 
possesses and maintains unimpaired paid-in capital and surplus of: 

(1) In the case of a pure captive insurance company, not less than two 
hundred fifty thousand dollars ($250,000); 

(2) In the case of an association captive insurance company, not less than 
five hundred thousand dollars ($500,000); 

(3) In the case of an industrial insured captive insurance company, not 
less than five hundred thousand dollars ($500,000); 

(4) In the case of a risk retention group, not less than one million dollars 
($1,000,000); and 

(5) In the case of a protected cell captive insurance company, not less than 
one hundred thousand dollars ($100,000). 

(b) The commissioner may prescribe additional capital and surplus based 

upon the type, volume, and nature of insurance business to be transacted. 
(c)(1) Capital and surplus required under subsection (a) must be in the form 
of cash, cash equivalent, marketable securities, or an irrevocable letter of 
credit issued by a bank approved by the commissioner. 

(2) Marketable securities must consist of bonds of the United States, or 
any agency or instrumentality of the United States, which have been 
included in the three (3) highest grades by any of the recognized securities 
rating firms, bonds of this state, or bonds publicly issued by any solvent 
institution created or existing under the laws of the United States or any 
state of the United States, which have been included in the three (3) highest 
grades by any of the recognized securities rating firms. 

(3) Captive insurance companies using marketable securities to meet the 
capital and surplus requirements of subsection (a) shall file with the 
commissioner a certificate of an official with whom the securities are 
deposited, stating the time and amount, and that the official is satisfied that 
they are worth the amount required under subsection (a) and that the 
deposit is made with the official by the company for the protection of all 
policyholders and creditors. 

(4) Notwithstanding subdivision (c)(1), the commissioner may decline to 
accept as a deposit any specific issue of securities that the commissioner has 
determined may not provide the necessary protection to policyholders and 
creditors. 

(d) Except as otherwise provided in this chapter, chapter 9 of this title shall 
apply to captive insurance companies formed under this chapter. 


History. shall be known and may be cited as the “Insur- 
Acts 2011, ch. 468, § 1; 2018, ch. 139, § 1; ance Modernization Act.” 
2015, ch. 156, § 4; 2019, ch. 452, § 3; 2021, ch. 


537, § 13. Amendments. 
The 2019 amendment in (c), substituted “re- 
Compiler’s Notes. quired under subsection (a) must be in the form 


Acts 2021, ch. 5387, § 1 provided that act  ofcash, cash equivalent, marketable securities” 
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for “shall be in the form of cash or cash equiva- Effective Dates. 
lent” in (c)(1) and added (c)(2) through (c)(4). Acts 2019, ch. 452, § 12. May 22, 2019. 

The 2021 amendment substituted “one hun- Acts 2021, ch. 537, § 17. July 1, 2021; pro- 
dred thousand dollars ($100,000)” for “two hun- vided, that for purposes of rulemaking, the act 
dred fifty thousand dollars ($250,000)” in (a)(5). took effect May 25, 2021. 


56-13-108. Annual reports. 


(a) No captive insurance companies shall be required to make any annual 
report except as provided in this chapter and as required by title 48 and title 
61. 

(b) Prior to March 15 of each year, each captive insurance company shall 
submit to the commissioner a report of its financial condition, verified by oath 
of two (2) of its executive officers; provided, however, that a captive insurance 
company organized as a risk retention group shall instead submit to the 
commissioner a report of its financial condition prior to March 1 of each year, 
verified by oath of two (2) of its executive officers. Each captive insurance 
company, including risk retention groups organized under this chapter, shall 
report using generally accepted accounting principles, unless the commis- 
sioner requires, approves, or accepts the use of statutory accounting principles 
or other comprehensive basis of accounting. The commissioner may require, 
approve, or accept any appropriate or necessary modifications of the statutory 
accounting principles or other comprehensive basis of accounting for the type 
of insurance and kinds of insurers to be reported upon. The commissioner may 
require additional information to supplement such report. Except as otherwise 
provided, each risk retention group shall file its report in the form required by 
this title, and each risk retention group shall comply with the requirements set 
forth in this title. The commissioner shall by rule propose the forms in which 
pure captive insurance companies and industrial insured captive insurance 
companies shall report. Section 56-13-103(c)(3) shall apply to each report filed 
pursuant to this section; provided, that § 56-13-103(c)(3) shall not apply to 
reports filed by risk retention groups. 

(c) A captive insurance company, except for a risk retention group, may 
make written application to the commissioner for filing the required report on 
a fiscal year-end. If an alternative reporting date is granted by the commis- 
sioner, then: 

(1) The annual report is due seventy-five (75) days after the fiscal 
year-end; and 

(2) In order to provide sufficient detail to support the premium tax return, 
the pure captive insurance company or industrial insured captive insurance 
company shall file, prior to March 15 of each year for each calendar year-end, 
such information as may be required on a form approved by the commis- 
sioner, verified by oath of two (2) of its executive officers. 


History. Amendments. 


Acts 2011, ch. 468, § 1; 2015, ch. 156, § 7; 
2016, ch. 1018, §§ 6, 7; 2021, ch. 537, §§ 14, 15. 


Compiler’s Notes. 

Acts 2021, ch. 537, § 1 provided that act 
shall be known and may be cited as the “Insur- 
ance Modernization Act.” 


The 2021 amendment substituted “A captive 
insurance company, except for a risk retention 
group,” for “A pure captive insurance company 
or an industrial insured captive insurance com- 
pany” in the introductory language of (c); and 
substituted “seventy-five (75)” for “one hundred 
and eighty (180)” in (c)(1). 
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Effective Dates. vided, that for purposes of rulemaking, the act 
Acts 2021, ch. 537, § 17. July 1, 2021; pro- took effect May 25, 2021. 


56-13-112. Reinsurance. 


(a) Any captive insurance company may provide reinsurance as authorized 
by this title on risks ceded by any other insurer. 

(b) Any captive insurance company may take credit for the reinsurance of 
risks or portions of risks ceded to reinsurers complying with this title. If the 
reinsurer is licensed as a risk retention group, then the ceding risk retention 
group or its members must qualify for membership with the reinsurer. The 
commissioner shall have the discretion to allow a captive insurance company 
to take credit for the reinsurance of risks or portions of risks ceded to an 
unauthorized reinsurer, after review, on a case by case basis. The commis- 
sioner may require any documents, financial information or other evidence 
that such an unauthorized reinsurer will be able to demonstrate adequate 
security for its financial obligations. 

(c) In addition to reinsurers authorized by this title, a captive insurance 
company may take credit for the reinsurance of risks or portions of risks ceded 
to a pool, exchange or association to the extent authorized by the commis- 
sioner. The commissioner may require any documents, financial information or 
other evidence that such a pool, exchange or association will be able to provide 
adequate security for its financial obligations. The commissioner may deny 
authorization or impose any limitations on the activities of a reinsurance pool, 
exchange or association that, in the commissioner’s judgment, are necessary 
and proper to provide adequate security for the ceding captive insurance 
company and for the protection and consequent benefit of the public at large. 

(d) Except where specifically provided otherwise, insurance by a captive 
insurance company of any workers’ compensation or accident and health 
qualified self-insured plan of its parent and affiliates, and the assumption of 
risk by a captive insurance company under any service contract issued by a 
parent or affiliate, is deemed to be reinsurance. 


History. pany under any service contract issued by a 
Acts 2011, ch. 468, § 1; 2019, ch. 452, § 4. parent or affiliate, is deemed” for “shall be 


d d” in (d). 
Amendments. nacre es 
The 2019 amendment substituted “, and the Effective Dates. 
assumption of risk by a captive insurance com- Acts 2019, ch. 452, § 12. May 22, 2019. 


56-13-114. Taxation. 


(a) Each captive insurance company shall pay to the department, on or prior 
to March 15 of each year, a tax at the rate of four tenths of one percent (0.4%) 
on the first twenty million dollars ($20,000,000), and three-tenths of one 
percent (0.3%) on each dollar thereafter on the direct premiums collected or 
contracted for on policies or contracts of insurance written by the captive 
insurance company during the year ending December 31 next preceding, after 
deducting from the direct premiums subject to the tax the amounts paid to 
policyholders as return premiums. Return premiums shall include dividends 
on unabsorbed premiums or premium deposits returned or credited to policy- 
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holders. No tax shall be due or payable under this title as to considerations 
received for annuity contracts. 

(b) Each captive insurance company shall pay to the department, on or prior 
to March 15 of each year, a tax at the rate of 225-thousandths of one percent 
(0.225%) on the first twenty million dollars ($20,000,000) of assumed reinsur- 
ance premium, and 150-thousandths of one percent (0.150%) on the next 
twenty million dollars ($20,000,000), and 50-thousandths of one percent 
(0.050%) on the next twenty million dollars ($20,000,000), and 25-thousandths 
of one percent (0.025%) of each dollar thereafter. However, no reinsurance tax 
applies to premiums for risks or portions of risks that are subject to taxation 
on a direct basis pursuant to subsection (a). No reinsurance premium tax shall 
be payable in connection with the receipt of assets in exchange for the 
assumption of loss reserves and other liabilities of another insurer under 
common ownership and control; provided, that the commissioner verifies that 
such transaction is part of a plan to discontinue the operations of such other 
insurer, and if the intent of the parties to such transaction is to renew or 
maintain such business with the captive insurance company. 

(c)(1) Except with regard to a protected cell captive insurance company, as 

defined in § 56-13-202, with more than ten (10) cells, the annual minimum 

aggregate tax to be paid by a captive insurance company calculated under 
subsections (a) and (b) shall be five thousand dollars ($5,000), and the 
annual maximum aggregate tax shall be one hundred thousand dollars 

($100,000). 

(2) For a protected cell captive insurance company with more than ten 
(10) cells, the annual minimum aggregate tax to be paid under subsections 
(a) and (b) shall be ten thousand dollars ($10,000), and the annual maximum 
aggregate tax shall be one hundred thousand dollars ($100,000), plus five 
thousand dollars ($5,000) multiplied by the number of cells over ten (10). 

(3) Adormant captive insurance company that has been issued a letter of 
dormancy under § 56-13-124 is not subject to or liable for the payment of the 
annual minimum aggregate tax established under this subsection (c). 

(d) The tax provided for in this section shall constitute all taxes collectible 
under the laws of this state from any captive insurance company and from any 
insured on its payments to a captive insurance company, and no other 
occupation tax or other taxes shall be levied or collected from any captive 
insurance company by this state or any county, city, or municipality within this 
state, except ad valorem taxes on real and personal property used in the 
production of income. 

(e) Captive insurance companies, protected cells of captive insurance com- 
panies, and incorporated protected cells of captive insurance companies shall 
be subject to the fees in § 56-4-101. 

(f) All premium taxes paid into the department under this chapter shall be 
held by the commissioner as expendable receipts for the purpose of adminis- 
tering this chapter and for promoting the Tennessee captive insurance indus- 
try. 

(g) The tax provided for in this section shall be calculated on an annual 
basis, notwithstanding policies or contracts of insurance or contracts of 
reinsurance issued on a multiyear basis. In the case of multiyear policies or 
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contracts, the premium shall be prorated for purposes of determining the tax 
under this section. 

(h) Nothing in this section shall be construed to provide an exemption from 
the sales and use tax imposed by title 67, chapter 6. 

(i)(1) Entities in this state, including industrial insureds as defined in 
§ 56-2-105(7), who have procured insurance from a captive insurance 
company and, on or before December 31, 2018, either redomesticate that 
captive insurance company to this state pursuant to this chapter or transfer 
a complete line of business or complete geographic risk into a captive formed 
in this state between January 1, 2016, and December 31, 2018, shall not be 
liable for any unreported taxes due pursuant to § 56-2-411 on a policy or 
contract of insurance procured from the captive insurance company before 
the redomestication of the captive insurance company or transfer of line of 
business or complete geographic risk to this state; provided, that the policy 
or contract is substantially similar to a policy or contract of insurance 
procured from the captive insurance company after it is redomiciled or after 
the line of business or the complete geographic risk is transferred to this 
state. 

(2) In order for a transfer of a line of business or complete geographic risk 
to a Tennessee captive formed between January 1, 2016, and December 31, 
2018, to qualify under subdivision (i)(1), the Tennessee captive formed 
between January 1, 2016, and December 31, 2018, must have and maintain, 
for no less than five (5) years from the date of formation, capital of at least 
fifteen million dollars ($15,000,000) and annual premiums of at least thirty 
million dollars ($30,000,000). 

(j)(1) Any captive insurance company failing to pay premium tax payments 

as provided by this chapter shall forfeit and pay to the state, in addition to 

the amount of the unpaid taxes, a penalty of five hundred dollars ($500) for 
the first month or fractional part of the first month of delinquency; provided, 
that should the period of delinquency exceed one (1) month, the company 
shall pay an additional five hundred dollars ($500) for the second month or 
fractional part of the second month. Any premium tax payment that is not 
paid within sixty (60) days of the due date is a violation of this chapter and 
is subject to § 56-13-120. The commissioner has the discretion, upon written 
application and for good cause shown, to waive the penalties of this 

subdivision (j)(1). 

(2) All delinquencies shall bear interest at the rate of ten percent (10%) 
per annum from the date the amount was due until paid. The interest shall 
apply to any part of the tax unpaid by the due date and no interest may be 
waived. 

(k) The commissioner shall promulgate rules governing the manner in 
which the premium tax shall be paid. The rules shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5. The rules may provide for the making of premium tax payments 
through electronic means. The rules may also provide for a convenience fee to 
cover the costs of accepting electronic premium tax payments. In no event shall 
the convenience fee exceed the actual costs incurred by the department in 
accepting electronic premium tax payments in addition to any applicable 
penalty and interest fees. 
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History. ’ Effective Dates. 

Acts 2011, ch. 468, § 1; 2013, ch. 139, § 2; Acts 2017, ch. 354, § 7. May 11, 2017. 
2015, ch. 156, §§ 9-11, 19; 2016, ch. 1018, 
§§ 3-5; 2017, ch. 354, §§ 1, 4. 


Amendments. 
The 2017 amendment added (c)(3), (j), and 
(k). 


56-13-118. Approval of material change of plan of operation — Filing 
of change of information. 


(a) No captive insurance company shall make any material change or 
changes to its plan of operation until the department has approved the change 
or changes. 

(b) Each subsequent material change of plan of operation filed during each 
year is subject to the fee described in § 56-4-101(a)(8). 

(c) For purposes of this section and § 56-4-101(a)(8), the “plan of operation” 
and “business plan” have the same meaning. 

(d) A change in any information filed with the application that does not 
constitute a material change, or a change otherwise requiring commissioner 
approval, must be filed with the commissioner within thirty (30) days, but does 
-not require prior approval under this section. 


History. Effective Dates. 
Acts 2019, ch. 452, § 5. Acts 2019, ch. 452, § 12. May 22, 2019. 


56-13-120. Violations and penalties. 


(a) If, after providing notice consistent with the process established by 
§ 4-5-320(c) and providing the opportunity for a contested case hearing held in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, part 3, the commissioner finds that any insurer, person, or entity 
required to be licensed, permitted, or authorized to transact the business of 
insurance under this chapter has violated any provision of this chapter or any 
rule or regulation authorized by this chapter, the commissioner may order: 

(1) The insurer, person, or entity to cease and desist from engaging in the 
act or practice giving rise to the violation; 

(2) Payment of a monetary penalty of not more than one thousand dollars 
($1,000) for each violation, but not to exceed an aggregate penalty of one 
hundred thousand dollars ($100,000), unless the insurer, person, or entity 
knowingly violates a statute, rule or order, in which case the penalty shall 
not be more than twenty-five thousand dollars ($25,000) for each violation, 
not to exceed an aggregate penalty of two hundred fifty thousand dollars 
($250,000). This subdivision (a)(2) shall not apply where a statute or rule 
specifically provides for other civil penalties for the violation. For purposes 
of this subdivision (a)(2), each day of continued violation shall constitute a 
separate violation; and 

(3) The suspension or revocation of the insurer’s, person’s, or entity’s 
license. 

(b) Section 56-13-103(c)(3) applies to any action taken by the commissioner 
pursuant to this section. 
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History. Effective Dates. 
Acts 2011, ch. 468, § 1; 2019, ch. 452, § 6. Acts 2019, ch. 452, § 12. May 22, 2019. 
Amendments. 


The 2019 amendment added (b). 


56-13-122. Audit by the comptroller of the treasury — Annual reports. 


(a) The regulation of captive insurance companies as authorized by this 
chapter is subject to audit by the comptroller of the treasury as otherwise 
provided by state law. Information submitted to the department by captive 
insurance companies subject to this chapter shall, without written request, be 
open to inspection by, or disclosure to, the comptroller of the treasury or the 
comptroller’s designated representative for purposes of audit. 

(b) The commissioner shall annually report to the commerce and labor 
committee of the senate, and the insurance committee of the house of 
representatives regarding the captive insurance company program. Such 
report shall include, but not be limited to, the number and types of captive 
insurance companies authorized by the commissioner to conduct business in 
this state, the amount of premium tax and fee revenues generated pursuant to 
the program, and any recommendations for legislative action to improve the 
captive insurance company program. 


History. following “the insurance” in the first sentence 
Acts 2011, ch. 468, § 1; 2018, ch. 236, § 19; in (b). 


2019, ch. 345, § 128. 
Effective Dates. 


Amendments. Acts 2019, ch. 345, § 148. May 10, 2019. 
The 2019 amendment deleted “and banking” 


56-13-124. Dormant captive insurance company. 


(a) As used in this section, “dormant captive insurance company” means any 
captive insurance company other than a captive risk retention group that has: 
(1) Ceased transacting the business of insurance, including the issuance 

of insurance policies; and 
(2) No remaining liabilities associated with insurance business transac- 

tions or insurance policies issued prior to the filing of its application for a 

letter of dormancy under this section. 

(b) A captive insurance company domiciled in this state that meets the 
criteria of subsection (a) may apply to the commissioner for issuance of a letter 
of dormancy. The commissioner may issue the captive insurance company a 
letter of dormancy in the commissioner’s sole discretion. A letter of dormancy 
issued by the commissioner shall specify an expiration date that is no later 
than five (5) years from the date of issuance. The commissioner may, before the 
expiration date, issue a superseding letter of dormancy. The superseding letter 
of dormancy shall specify a new expiration date no later than five (5) years 
from the date of issuance of the superseding letter. 

(c) A dormant captive insurance company that has been issued a letter of 
dormancy shall: 

(1) Possess, and thereafter maintain unimpaired, paid-in capital and 
surplus of not less than twenty five thousand dollars ($25,000); 
(2) Prior to March 15 of each year, submit to the commissioner a report of 
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its financial condition as required by § 56-13-108; and 
(3) Pay the fee established by § 56-4-101(a)(4). 

(d) A dormant captive insurance company that has been issued a letter of 
dormancy shall not be subject to or liable for the payment of the annual 
minimum aggregate tax provided for in § 56-13-114(c). A dormant captive 
insurance company shall be liable for payment of premium tax on premiums 
received before issuance of a letter of dormancy. 

(e) A dormant captive insurance company that has been issued a letter of 
dormancy must apply to the commissioner for and receive a rescission of the 
letter of dormancy and restore its unimpaired paid-in capital and surplus to 
the amount required in § 56-13-105 prior to issuing any insurance policies and 
resuming the business of insurance. 

(f) The commissioner shall rescind a letter of dormancy issued to any captive 
insurance company if that company no longer meets the criteria of subsection 
(a). Such rescission shall be effective as of the date the company ceased to meet 
the criteria of subsection (a). 

(g) In the commissioner’s sole discretion, an examination required by 
§ 56-13-109 may be held in abeyance during the time the dormant captive 
insurance company is under a letter of dormancy. 

(h) An application for a letter of dormancy and an application for a 
rescission of a letter of dormancy constitute a change of business plan 
pursuant to § 56-4-101(a)(8). 

(i) The captive insurance company is responsible for all taxes, fees, and 
statutory requirements of this title for the year in which the rescission or 
expiration of its letter of dormancy occurs. 

(j) The commissioner may promulgate rules as necessary to effectuate the 
purposes of this section. All rules shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. Effective Dates. 
Acts 2017, ch. 354, § 3. Acts 2017, ch. 354, § 7. May 11, 2017. 


56-13-125. Payment of premiums and claims in foreign currency or 
foreign securities. 


(a) For purposes of this section: 

(1) “Foreign” means outside the United States, its territories, or 
possessions; 

(2) “Foreign currency” means currency issued by a government outside 
the United States that is recognized by the United States as a legitimate 
government-issued currency and freely exchangeable with United States 
currency; and 

(3) “Foreign securities” means securities that are ordinarily traded on an 
exchange outside the United States. 

(b) A captive insurance company or an individual cell of a captive insurance 
company may, with the approval of the commissioner, include within its plan 
of operation that the company will: 

(1) Receive payments of premium in a specified foreign currency or foreign 
securities and will pay claims on insured losses in a specified currency or 
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foreign securities; 

(2) Authorize the payment of claims in a specified foreign currency or 
foreign securities; and 

(3) Hold foreign currency or foreign securities as surplus for the payment 
of future claims. 

(c) In determining the exchange rate between United States currency and 
the foreign currency or foreign securities, the captive insurance company shall 
identify in its approved plan of operation a publicly available and reliable 
exchange rate index. If the exchange rate index identified in the plan of 
operation is not available, then the commissioner must determine the appro- 
priate exchange rate for the purpose of calculating the amount of premium tax 
due. 

(d) For the purpose of calculating the amount of premium tax due under 
§ 56-13-114, a policy issued by a captive insurance company payable in foreign 
currency or foreign securities is deemed to be of an equivalent value in United 
States currency as of the date that coverage is bound and is payable in United 
States currency when due under § 56-13-114. 

(e) For captive insurance companies and protected cells that have received 
permission pursuant to subsection (b), all reports required to be filed pursuant 
to § 56-13-108 must be converted to United States currency for the reporting 
period covered by the annual report. 


History. Effective Dates. 
Acts 2019, ch. 452, § 7. Acts 2019, ch. 452, § 12. May 22, 2019. 
PART 2 


PROTECTED CELL CAPTIVE INSURANCE COMPANIES 


56-13-204. Conditions for formation or licensure. 


A protected cell captive insurance company formed or licensed under this 
chapter may establish and maintain one (1) or more incorporated or unincor- 
porated protected cells, to insure risks of one (1) or more participants, subject 
to the following conditions: 

(1)(A) A protected cell captive insurance company may establish one (1) or 
more protected cells if the commissioner has approved in writing a plan of 
operation or amendments to a plan of operation submitted by the pro- 
tected cell captive insurance company with respect to each protected cell. 
A plan of operation must include, but is not limited to, the specific business 
objectives and investment guidelines of the protected cell. However, the 
commissioner may require additional information in the plan of operation. 
The commissioner may make the approval of a plan of operation or 
amendments to a plan of operation effective as of any date on or before the 
date the approval is signed as long as the effective date is no earlier than 
the date on which the plan of operation or amendments to the plan of 
operation were filed with the department; 

(B) Upon the commissioner’s written approval of the plan of operation, 
the protected cell captive insurance company, in accordance with the 
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approved plan of operation, may attribute insurance obligations with 

respect to its insurance business to the protected cell; 

(C) A protected cell shall have its own distinct name or designation that 
shall include the words “protected cell” or “incorporated cell”; provided, an 
incorporated cell formed as a series of a limited liability company, if 
formed after July 1, 2015, shall bear a distinct name or designation as 
reflected in its formation documents and shall include the words “series 
cell”; 

(D) The protected cell captive insurance company shall transfer all 
assets attributable to a protected cell to one (1) or more separately 
established and identified protected cell accounts bearing the name or 
designation of that protected cell. Protected cell assets must be held in the 
protected cell accounts for the purpose of satisfying the obligations of that 
protected cell; 

(E) An incorporated protected cell may be organized and operated in 
any form of business organization authorized by the commissioner, includ- 
ing, but not limited to, an individual series of a limited liability company 
as provided for in title 48, chapter 249. Each incorporated protected cell of 
a protected cell captive insurer must be treated as a captive insurer for 
purposes of this chapter and has the power to enter into contracts, 
including an individual series of a limited liability company. Unless 
otherwise permitted by the organizational documents of a protected cell 
captive insurer, each incorporated protected cell of the protected cell 
captive insurer must have the same directors, secretary, and registered 
office as the protected cell captive insurer; 

(F) All attributions of assets and liabilities between a protected cell and 
the general account shall be in accordance with the plan of operation and 
participant contracts approved by the commissioner. No other attribution 
of assets or liabilities shall be made by a protected cell captive insurance 
company between the protected cell captive insurance company’s general 
account and its protected cells. Any attribution of assets and liabilities 
between the general account and a protected cell shall be in cash or in 
readily marketable securities with established market values; 

(2) The creation of a protected cell does not create, with respect to that 
protected cell, a legal person separate from the protected cell captive 
insurance company unless the protected cell is an incorporated cell. Amounts 
attributed to a protected cell under this part, including assets transferred to 
a protected cell account, are owned by the protected cell. No protected cell 
captive insurance company shall be, or hold itself out to be, a trustee with 
respect to those protected cell assets of that protected cell account. Notwith- 
standing this subdivision (2), the protected cell captive insurance company 
may allow for a security interest to attach to protected cell assets or a 
protected cell account when in favor of a creditor of the protected cell and 
otherwise allowed under applicable law; 

(3) This chapter shall not be construed to prohibit the protected cell 
captive insurance company from contracting with or arranging for an 
investment advisor, commodity trading advisor, or other third party to 
manage the protected cell assets of a protected cell, if all remuneration, 
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expenses, and other compensation of the third party advisor or manager are 
payable from the protected cell assets of that protected cell and not from the 
protected cell assets of other protected cells or the assets of the protected cell 
captive insurance company’s general account; 

(4)(A) A protected cell captive insurance company shall establish admin- 

istrative and accounting procedures necessary to properly identify the one 

(1) or more protected cells of the protected cell captive insurance company 

and the protected cell assets and protected cell liabilities attributable to 

the protected cells. The directors of a protected cell captive insurance 
company shall keep protected cell assets and protected cell liabilities: 
(i) Separate and separately identifiable from the assets and liabilities 
of the protected cell captive insurance company’s general account; and 
(ii) Attributable to one (1) protected cell separate and separately 
identifiable from protected cell assets and protected cell liabilities 
attributable to other protected cells; 

(B) If subdivision (4)(A) is violated, then the remedy of tracing is 
applicable to protected cell assets when commingled with protected cell 
assets of other protected cells or the assets of the protected cell captive 
insurance company’s general account. The remedy of tracing shall not be 
construed as an exclusive remedy; 

(5) When establishing a protected cell, the protected cell captive insur- 
ance company shall attribute to the protected cell assets a value at least 
equal to the reserves and other insurance liabilities attributed to that 
protected cell; 

(6) Each protected cell shall be accounted for separately on the books and 
records of the protected cell captive insurance company to reflect the 
financial condition and results of operations of such protected cell, net 
income or loss, dividends or other distributions to participants, and such 
other factors as may be provided in the participant contract or required by 
the commissioner; 

(7) No asset of a protected cell shall be chargeable with liabilities arising 
out of any other insurance business the protected cell captive insurance 
company may conduct; 

(8) No sale, exchange, or other transfer of assets shall be made by such 
protected cell captive insurance company between or among any of its 
protected cells without the consent of such protected cells; 

(9) No sale, exchange, transfer of assets, dividend, or distribution shall be 
made from a protected cell to a protected cell captive insurance company or 
participant without the commissioner’s approval. In no event shall the 
commissioner’s approval be given if the sale, exchange, transfer, dividend or 
distribution would result in the insolvency or impairment of a protected cell; 

(10) All attributions of assets and liabilities to the protected cells and the 
general account shall be in accordance with the plan of operation approved 
by the commissioner. No other attribution of assets or liabilities shall be 
made by a protected cell captive insurance company between its general 
account and any protected cell or between any protected cells. The protected 
cell captive insurance company shall attribute all insurance obligations, 
assets, and liabilities relating to a reinsurance contract entered into with 
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respect to a protected cell to such protected cell. The performance under such 
reinsurance contract and any tax benefits, losses, refunds, or credits allo- 
cated pursuant to a tax allocation agreement to which the protected cell 
captive insurance company is a party, including any payments made by or 
due to be made to the protected cell captive insurance company pursuant to 
the terms of such agreement, shall reflect the insurance obligations, assets, 
and liabilities relating to the reinsurance contract that are attributed to 
such protected cell; 

(11) In connection with the conservation, rehabilitation, or liquidation of 
a protected cell captive insurance company, the assets and liabilities of a 
protected cell shall, to the extent the commissioner determines they are 
separable, at all times be kept separate from, and shall not be commingled 
with, those of other protected cells and the protected cell captive insurance 
company; 

(12) Each protected cell captive insurance company shall annually file 
with the commissioner such financial reports as required by the commis- 
sioner. Any such financial report shall include, without limitation, account- 
ing statements detailing the financial experience of each protected cell; 

(13) Each protected cell captive insurance company shall notify the 
commissioner in writing within ten (10) business days of any protected cell 
that is insolvent or otherwise unable to meet its claim or expense obligations; 

(14) No participant contract shall take effect without the commissioner’s 
prior written approval. The addition of each new protected cell, the with- 
drawal of any participant, or the termination of any existing protected cell 
shall constitute a change in the plan of operation requiring the commission- 
er’s prior written approval; | 

(15) The business written by a protected cell captive insurance company, 
with respect to each protected cell, shall be: 

(A) Fronted by an insurance company licensed under the laws of any 
state; 

(B) Reinsured by a reinsurer authorized or approved by this state; or 

(C) Secured by a trust fund in the United States for the benefit of 
policyholders and claimants or funded by an irrevocable letter of credit or 
other arrangement that is acceptable to the commissioner. The amount of 
security provided shall be no less than the reserves associated with those 
liabilities which are neither fronted nor reinsured, including reserves for 
losses, allocated loss adjustment expenses, incurred but not reported 
losses and unearned premiums for business written through the partici- 
pant’s protected cell. The commissioner may require the protected cell 
captive insurance company to increase the funding of any security 
arrangement established under this subdivision (15). If the form of 
security is a letter of credit, the letter of credit shall be issued or confirmed 
by a bank approved by the commissioner. A trust maintained pursuant to 
this subdivision (15) shall be established in a form and upon such terms 
approved by the commissioner; 

(16) Notwithstanding this title or other laws of this state, and in addition 
to § 56-13-207, in the event of an insolvency of a protected cell captive 
insurance company where the commissioner determines that one (1) or more 
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protected cells remain solvent, the commissioner may separate such cells 
from the protected cell captive insurance company and may allow, on 
application of the protected cell captive insurance company, for the conver- 
sion of such protected cells into one (1) or more new or existing protected cell 
captive insurance companies, or one (1) or more other captive insurance 
companies, pursuant to such plan of operation as the commissioner deems 


acceptable; 


(17) Biographical affidavits are not required for participants in unincor- 
porated cells. However, biographical affidavits are required for owners of 
incorporated cells, including series members of a series LLC; and 

(18) A protected cell captive insurance company formed or licensed under 
this chapter may establish and operate both unincorporated and incorpo- 


rated protected cells. 


History. 

Acts 2011, ch. 468, § 1; 2018, ch. 139, §§ 9- 
12;'20159 chi 1156) °§$)14,415; 2019)rch;)452, 
§§ 8-10. 


Amendments. 

The 2019 amendment in (1)(A), in the second 
sentence, substituted “must” for “shall” near 
the beginning and substituted a period for “; 
provided, that” at the end, in the third sen- 
tence, inserted “However,” at the beginning and 


substituted a period for a semicolon, and added 
the last sentence; in the second sentence of 
(1)(E), substituted “must” for “shall” near the 
middle, and inserted “and has the power to 
enter into contracts, including an individual 
series of a limited liability company” at the end; 
and added (17) and (18). 


Effective Dates. 
Acts 2019, ch. 452, § 12. May 22, 2019. 


56-13-209. Conversion, disaffiliation, or merger of protected cell — 


Conversion to protected cell captive insurance company. 


(a)(1) Upon the application of a protected cell captive insurance company, 
one of its protected cells may be converted to any form of captive insurance 
company authorized pursuant to this chapter with the consent of the 
commissioner. Upon compliance with part 1 of this chapter, the commis- 
sioner may issue to the converting protected cell a certificate of authority 
with an effective date of its original date of formation as a protected cell. 

(2) If the converting protected cell is a series of a limited liability 
company, the cell shall file organizational documents with the secretary of 
state that comply with part 1 of this chapter and titles 48 and 61 as 
applicable. The organizational documents shall include the date of formation 
as a series. Upon conversion, the formation date of the series shall be 
deemed the formation date of the new entity. The new entity shall possess all 
assets and liabilities, including outstanding insurance liabilities, owned by 
the predecessor series. 

(3) If the converting protected cell is any other type of incorporated 
protected cell entity, then the converting protected cell shall submit 
amended organizational documents to the secretary of state that comply 
with part 1 of this chapter and titles 48 and 61 as applicable. 

(4) If the converting protected cell is neither a series of a limited liability 
company nor an incorporated protected cell, the cell shall file organizational 
documents with the secretary of state that comply with part 1 of this chapter, 
titles 48 and 61 as applicable, or any other applicable provision governing 
formation of that type of entity. The organizational documents shall include 
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the date of formation as a cell. Upon conversion, the formation date of the 

cell shall be deemed the formation date of the new entity. The new entity 

shall possess all assets and liabilities, including outstanding insurance 
liabilities, owned by the predecessor cell. 

(b) A captive insurance company may apply to the commissioner for conver- 
sion to become a protected cell captive insurance company under any form 
permitted under this part. Upon compliance with this part, approval by the 
commissioner, and the filing of amended organizational documents with the 
secretary of state, the captive insurance company shall be issued a revised 
certificate of authority. The effective date of the revised protected cell captive 
insurance company’s certificate of authority shall remain the same as the 
effective date of the prior captive insurance company. 

(c) With the consent of both the affected protected cell captive insurance 
companies and the commissioner, an individual protected cell of a captive 
insurance company may disaffiliate from one protected cell captive insurance 
company and affiliate with another protected cell captive insurance company. 
The commissioner may require the affected protected cell captive insurance 
companies and the individual protected cell to make necessary changes to their 
business plans, organizational documents, participation agreements, or other 
governing documents prior to approving the change in affiliation. The forma- 
tion date of a protected cell that affiliates with another protected cell captive 
insurance company shall be the date of its original formation with the prior 
protected cell captive insurance company. A protected cell shall maintain and 
carry over all assets and liabilities, including outstanding insurance liabilities, 
to the new protected cell captive insurance company. 

(d) With the consent of the affected protected cell captive insurance com- 
pany or companies, the owners or the participants of the protected cells, and 
the commissioner, an individual protected cell of a captive insurance company 
may merge or otherwise combine assets and liabilities with another individual 
protected cell of a protected cell captive insurance company. The commissioner 
may require the affected protected cell captive insurance companies and the 
individual protected cells to make necessary changes to their business plans, 
organizational documents, participation agreements, or other governing docu- 
ments prior to approving the change in affiliation. The formation date of a 
protected cell that merges or otherwise combines assets and liabilities with 
another protected cell captive insurance company is the date of the original 
formation of the surviving protected cell. The surviving protected cell must 
acquire all of the assets and liabilities, including outstanding insurance 
liabilities, of the merging protected cell. A hearing is not required for mergers 
of protected cells effectuated under this section. 

(e) Solely for the purposes of §§ 56-13-108, 56-13-109, and 56-13-114, the 
date of final conversion or disaffiliation of a protected cell shall be deemed a 
termination of that cell from the prior entity. The prior entity shall be 
responsible for the accounting, oversight, and premium tax on any transac- 
tions prior to the date of final conversion or disaffiliation. The successor entity 
shall be responsible for the accounting, oversight, and premium tax on any 
transactions on or after the date of final conversion or disaffiliation. 
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History. Effective Dates. 
Acts 2017, ch. 354, § 5; 2019, ch. 452, § 12. Acts 2017, ch. 354, § 7. May 11, 2017. 
Acts 2019, ch. 452, § 12. May 22, 2019. 
Amendments. 


The 2019 amendment added present (d) and 
redesignated former (d) as present (e). 


CHAPTER 14 
SURPLUS LINES INSURANCE 


Section 

56-14-104. Surplus lines agent’s license. 
56-14-108. Eligibility of surplus lines insurers. 
56-14-115. Commissions. 


56-14-104. Surplus lines agent’s license. 


(a) The commissioner may issue a surplus lines license to any agent licensed 
pursuant to chapter 6 of this title. Such license shall grant the agent authority 
to procure the kinds of insurance provided for in this chapter from unauthor- 
ized companies in this state under the conditions prescribed in this chapter. 

(b) Every license issued pursuant to this section shall be for a twenty-four 
month term. A license fee in the amount of one hundred twenty dollars ($120) 
shall be paid to the commissioner in advance of issuance or renewal of a 
license. Licenses expiring on December 31, 2011, shall be extended until the 
next scheduled renewal of a producer’s license issued under chapter 6 of this 
title and may be renewed biennially thereafter. New licenses issued on or after 
January 1, 2012, may be renewed for ensuing periods of twenty-four (24) 
months expiring on the last day of the producer’s birth month. 

(c) Before the commissioner may issue or renew a license, the agent seeking 
licensure or renewal of a license shall file an application in a form that the 
commissioner prescribes. 

(d) Before a license is issued, the applicant shall hold a valid license from 
the department authorizing the applicant to write the coverages provided for 
in this chapter with a company licensed to transact business in this state. The 
commissioner may participate in the NAIC producer licensing database. 

(e) An agent licensed pursuant to this section may accept insurance pro- 
vided for in this chapter from any insurance producer licensed pursuant to 
chapter 6 of this title and place that insurance with an eligible surplus lines 
insurer licensed pursuant to this chapter. The agent may compensate the 
insurance producer according to § 56-14-115. 


History. Effective Dates. 

Acts 1969, ch. 270, § 4; T.C.A., § 56-3804; Acts 2018, ch. 580, § 4. March 16, 2018. 
Acts 2001, ch. 333, § 5; 2011, ch. 446, § 1; 
2018, ch. 580, § 1. 


Amendments. 
The 2018 amendment added (e). 
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56-14-108. Eligibility of surplus lines insurers. 


(a) An insurer shall not engage in the transaction of insurance unless 
authorized to do so pursuant to a valid license, exempted by this chapter or 
otherwise exempted by the insurance laws of this state. 

(b) A person who does not have a valid license as required by § 56-14-104 
shall not engage in the transaction of insurance or act in this state directly as 
an agent for a nonadmitted insurer in the procurement of insurance, or 
renewals of insurance. 

(c) A person who represents or aids a nonadmitted insurer in violation of 
this section shall be subject to the penalties set forth in § 56-14-117. No 
insurance contract entered into in violation of this section shall preclude the 
insured from enforcing the insured’s rights under the contract in accordance 
with the terms and provisions of the contract of insurance and the laws of this 
state, to the same degree those rights would have been enforceable had the 
contract been lawfully procured. 

(d) This section shall not apply to a person, properly licensed as an agent or 
broker in this state who, for a fee and pursuant to a written agreement, is 
engaged solely to offer the insured advice, counsel or opinion, or service with 
respect to the benefits, advantages or disadvantages promised under any 
proposed or in-force policy of insurance if the person does not, directly or 
indirectly, participate in the solicitation, negotiation, or procurement of insur- 
ance on behalf of the insured. 

(e) This section shall not apply to a person acting in material compliance 
with the insurance laws of this state in the placement of the types of insurance 
identified in subdivisions (e)(1)-(5): 

(1) Surplus lines insurance as provided in § 56-14-1038. For the purposes 
of this subsection (e), a license shall be deemed to be in material compliance 
with the insurance laws of this state, unless the licensee committed a 
violation of § 56-14-103 that proximately caused loss to the insured; 

(2) Transactions for which a certificate of authority to do business is not 
required of an insurer under the insurance laws of this state; 

(3) Reinsurance, unless the commissioner waives the requirements of this 
subdivision (e)(3): 

(A) The assuming insurer is authorized to engage in an insurance or 
reinsurance business by its domiciliary jurisdiction and is authorized to 
write the type of reinsurance in its domiciliary jurisdiction; and 

(B) The assuming insurer satisfies all legal requirements for such 
reinsurance in the state of domicile of the ceding insurer; 

(4) The property and operation of railroads or aircraft engaged in inter- 
state or foreign commerce, wet marine, and transportation insurance; and 

(5) Transactions subsequent to issuance of a policy not covering properties 
risks or exposures located, or to be performed in this state at the time of 
issuance, and lawfully solicited, written or delivered outside this state. 


History. Amendments. 

Acts 1969, ch. 270, § 8; 19738, ch. 108, § 1; The 2018 amendment rewrote (b) which read: 
T.C.A., § 56-3808; Acts 1980, ch. 708, § 1;2011, “A person who does not have a valid license as 
ch. 446, § 1; 2018, ch. 580, § 2. required by subsection (a) shall not engage in 
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the transaction of insurance or act in this state 
directly or indirectly as agent for, or otherwise 
represent or aid on behalf of another, a nonad- 
mitted insurer in the solicitation, negotiation, 
procurement, or effectuation of insurance, or 
renewals thereof, or forwarding of applications, 
delivery of policies or contracts, inspection of 
risks, fixing of rates, investigation or adjust- 
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ment of claims or losses, collection or forward- 
ing of premiums, or in any other manner rep- 
resent or assist the insurer in the transaction of 
insurance.” 


Effective Dates. 
Acts 2018, ch. 580, § 4. March 16, 2018. 


Agents licensed in accordance with this chapter shall not pay the whole or 
any part of the commission on surplus lines insurance to any person, except 
that the commissions may be shared or divided with any other person licensed 
by the commissioner as a surplus lines agent or licensed pursuant to chapter 


6 of this title. 


History. 
Acts 1969, ch. 270, § 15; T.C.A., § 56-3815; 
Acts 2011, ch. 446, § 1; 2018, ch. 580, § 3. 


Amendments. 
The 2018 amendment substituted “chapter 


shall not” for “chapter may not” near the begin- 
ning and added “or licensed pursuant to chap- 
ter 6 of this title” at the end. 


Effective Dates. 
Acts 2018, ch. 580, § 4. March 16, 2018. 


CHAPTER 17 
DISCOUNT PLANS 


Section 

56-17-101. 
56-17-102. 
56-17-103. 
56-17-104. 
56-17-105. 
56-17-106. 


Chapter definitions. 


Cancellation by members. 
Additional consumer protections. 
Violations — Penalties. 


56-17-101. Chapter definitions. 
As used in this chapter: 


Certificate of registration required by operator of discount plan — Application. 
Information required to be provided to members. 


(1) “Commissioner” means the commissioner of commerce and insurance; 
(2) “Department” means the department of commerce and insurance; 


(3) “Discount plan”: 


(A) Means a card, or other purchasing mechanism or device, that is not 
insurance and purports to offer discounts or access to discounts to a 
member for dental services, vision services, or retail purchases of prescrip- 
tion drugs from licensed pharmacies; and 


(B) Does not include: 


(i) A discount card or drug benefit plan provided by a self-insured 
employer’s group health benefits plan; 

(ii) A discount plan offered by an insurer licensed under this title in 
conjunction with health insurance; 

(iii) A dental service plan regulated by the Dental Service Plan Law, 
1961, compiled in chapter 30 of this title; or 

(iv) A vision service plan regulated by the Vision Service Plan Law, 
compiled in chapter 31 of this title; 
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(4) “Marketer” means a person or entity that offers, sells, markets, 
advertises, or otherwise distributes a discount plan, including a private label 
entity that places its name on, and markets or distributes, a discount plan 
pursuant to a marketing agreement with a discount plan operator; 

(5) “Member” means an individual who pays fees, dues, charges, or other 
consideration for the right to enroll to receive the purported benefits of a 
discount plan; 

(6) “Operator”: 

(A) Means a person that engages as principal in the business of offering, 
selling, marketing, advertising, or otherwise distributing a discount plan 
within this state; and 

(B) Does not include discount cards offered by a nonprofit association to 
its members as an incidental benefit to membership in the association as 
long as that membership in the association entitles members to apply for 
insurance or other health benefits that are available only to members of 
the association; 

(7) “Person” means an individual, corporation, partnership, association, 
joint venture, joint stock company, trust, unincorporated organization, 
limited liability company, similar entity, or combination of these entities; 
and 

(8) “Prescription drug” has the same meaning as defined in § 63-10-204. 


History. 17-101 — 56-17-106, by authority of the Code 
Actes 2021, ch. 372, §: 1. Commission. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 372, § 1 enacted a new chap- Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
ter 62, §§ 56-62-101 — 56-62-106, but the chap- vided that for the purpose of promulgating 
ter has been redesignated as chapter 17, §§ 56- rules, the act took effect May 11, 2021. 


56-17-102. Certificate of registration required by operator of discount 
plan — Application. 


(a) An operator of a discount plan must obtain a valid certificate of 
_ registration from the commissioner. A certificate of registration is not required 
for a marketer. A certificate of registration is valid for one (1) year from the 
date of issuance. In order to receive a valid certificate of registration, an 
operator must file an application on a form adopted by the commissioner and 
provide, or demonstrate, to the commissioner the following: 

(1) The name and principal place of business of the operator; and 

(2) The name and address of the agent in this state for service of process. 

(b) Notwithstanding any law to the contrary, it is a violation of this chapter 

for an operator, on or after August 1, 2022, to sell, market, promote, advertise, 
or otherwise distribute a discount plan in this state without first complying 
with the registration provisions of this chapter and complying with §§ 47-18- 
2701 and 47-18-2702. 


56-17-1083 


History. 
Acts 2021) ch: 372, 9.1. 


Compiler’s Notes. 

Acts 2021, ch. 372, § 1 enacted a new chap- 
ter 62, §§ 56-62-101 — 56-62-106, but the chap- 
ter has been redesignated as chapter 17, §§ 56- 
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17-101 — 56-17-1006, by authority of the Code 
Commission. 


Effective Dates. 

Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect May 11, 2021. 


56-17-103. Information required to be provided to members. 


(a) A discount card or materials distributed on behalf of a discount plan 
covered under this chapter must expressly provide, in bold and reasonably 
prominent type, that the card or plan does not constitute insurance. The card 
or distributed materials must also contain a toll-free number for customer 
service and provide the operator’s corporate name and a website address, if 
applicable. 

(b) The operator must provide a prospective member, prior to becoming a 
member, with a complete description of the fees that a member of the plan 
could be assessed, including one-time non-refundable processing fees, upfront 
fees, or membership fees associated with the plan, along with the estimated 
average savings typically associated with the plan’s general terms and 
conditions. 

(c) An operator must provide a member with: 

(1) An annually updated network directory of participating pharmacies, 
dentists, and vision care providers or access to the information online or by 
a toll-free number; 

(2) An annually updated list of the prescription drugs covered by the card 
or plan or access to the information online, by a toll-free number, or by way 
of a notation that the plan is an open formulary; and 

(3) A toll-free number for customer service. 


History. 
Acts 2021, ch. 372, § 1. 


17-101 — 56-17-106, by authority of the Code 
Commission. 


Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 372, § 1 enacted a new chap- 
ter 62, §§ 56-62-101 — 56-62-106, but the chap- 
ter has been redesignated as chapter 17, §§ 56- 


Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect May 11, 2021. 


56-17-104. Cancellation by members. 


(a) Amember has the right to cancel membership in a plan within thirty (30) 
days of joining the plan and has the right to have refunded membership fees 
paid during that initial membership, except for a one-time nominal processing 
fee. 

(b) After the initial thirty-day membership period, a member has the right 
to cancel membership, in accordance with the policies established by the 
operator. An operator must provide information concerning the cancellation 
policy to the member at the time of the initial membership and cannot change 
the cancellation policy unless the operator provides the member with written 
notice at least thirty (30) days prior to the date the change takes effect. 


History. 
Acts 2021, ch. 372, § 1. 


Compiler’s Notes. 
Acts 2021, ch. 372, § 1 enacted a new chap- 
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ter 62, §§ 56-62-101 — 56-62-106, but the chap- 
ter has been redesignated as chapter 17, §§ 56- 
17-101 — 56-17-106, by authority of the Code 
Commission. 


56-17-106 


Effective Dates. 


Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect May 11, 2021. 


56-17-105. Additional consumer protections. 


(a) An operator or marketer shall not: 

(1) Describe or characterize the discount plan as being insurance; 

(2) Use or approve for use in its cards or distributed materials the terms 
“health plan,” “coverage,” “copay,” “copayments,” “deductible,” “preexisting 
conditions,” “guaranteed issue,” “premium,” “PPO,” “preferred provider 

organization,” or other terms in a manner that could reasonably mislead an 

individual into believing that the discount plan is health insurance; 

(3) Make misleading, deceptive, or fraudulent representations regarding 
the discount or range of discounts offered by the discount plan; or 

(4) Pay pharmacies, dentists, or vision care providers fees for healthcare 
services or collect or accept money from a member to pay a pharmacy, 
dentist, or vision care provider for healthcare services provided under the 
discount plan, unless the operator or marketer has an active certificate of 
authority to act as a third-party administrator. 

(b) An operator shall approve in writing, prior to the marketer’s use, all 
cards and distributed materials used by marketers to offer, sell, market, 
advertise, or otherwise distribute the discount plan. 


17-101 — 56-17-106, by authority of the Code 
Commission. 


History. 
Acts 2021, ch. 372, § 1. 


Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 372, § 1 enacted a new chap- 
ter 62, §§ 56-62-101 — 56-62-106, but the chap- 
ter has been redesignated as chapter 17, §§ 56- 


Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect May 11, 2021. 


56-17-106. Violations — Penalties. 


(a) As part of an examination or investigation, the commissioner may 
request, and the operator or marketer shall provide, copies of materials that 
are distributed to prospective members. 

(b) After notice and hearing, the commissioner may levy an administrative 
penalty, in an amount up to ten thousand dollars ($10,000), for each violation 
of this chapter. Each day of a continuing violation constitutes a separate 


violation for purposes of this chapter. 


History. 
Acts 2021, ch. 372, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 372, § 1 enacted a new chap- 
ter 62, §§ 56-62-101 — 56-62-106, but the chap- 
ter has been redesignated as chapter 17, §§ 56- 


17-101 — 56-17-106, by authority of the Code 
Commission. 


Effective Dates. 

Acts 2021, ch. 372, § 4. July 1, 2021; pro- 
vided that for the purpose of promulgating 
rules, the act took effect May 11, 2021. 
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CHAPTER 26 
ACCIDENT AND SICKNESS INSURANCE 


Part 1. General Provisions 


Section 
56-26-101. Part definitions. 


Part 2. Group Policies 


56-26-201. Part definitions. . 
56-26-204. Pooling of liabilities to self-insurer. 


PART 1 
GENERAL PROVISIONS 


56-26-101. Part definitions. 


As used in this part, unless the context otherwise requires, “accident and 
sickness insurance” includes any policy or contract covering insurance against 
loss resulting from sickness or from bodily injury or death by accident, or both. 
The various types of such policies are defined in the following subdivisions: 

(1)(A) “Blanket accident and sickness insurance” means that form of 

accident and sickness insurance covering special groups of persons as 

enumerated in one (1) of the following divisions: 

(1) Under a policy issued to any common carrier, which shall be 
deemed the policyholder covering a group defined as all persons who 
may become passengers on the common carrier; 

(ii) Under a policy issued to an employer, who shall be deemed the 
policyholder, covering any group of employees defined by reference to 
exceptional hazards incident to the employment; 

(iii) Under a policy issued to a college, school or other institution of 
learning, or to the head or principal thereof, which or who shall be 
deemed the policyholder, covering students or teachers; 

(iv) Under a policy issued in the name of any volunteer fire depart- 
ment or first aid or other similar volunteer group, which shall be deemed 
the policyholder, covering all of the members of the department or 
group; or 

(v) Under a policy issued to any other substantially similar group 
which, in the discretion of the commissioner, may be subject to the 
issuance of a blanket accident and sickness policy. 

(B) An individual application is not required from a person covered 
under a blanket accident and sickness policy, nor is it necessary for the 
insurer to furnish each person a certificate; 

(2) “Cancellable” or “renewable at option of company” refers to and may be 
used only in policies under which the company reserves the right to cancel or 
nonrenew the policy of any individual insured either on any date on which a 
premium becomes due, or on the policy anniversary, or at any other date 
subject to refund of any unearned premium; 

(3) “Commissioner” means the commissioner of commerce and insurance; 
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(4) “Franchise accident and sickness insurance” means that form of 
accident and sickness insurance issued to either of the following: 

(A) Three (3) or more employees of any corporation, copartnership or 
individual employer or any governmental corporation, agency or depart- 
ment thereof; or 

(B) Ten (10) or more members of any trade or professional association or 
of a labor union or of any other association having had an active existence 
for at least two (2) years where the association or union has a constitution 
or bylaws and is formed in good faith for purposes other than that of 
obtaining insurance; where the employees or members, with or without 
their dependents, are issued the same form of an individual policy varying 
only as to amounts and kinds of coverage applied for by the employees or 
members, under an arrangement whereby the premiums on the policies 
may be paid to the insurer periodically by the employer, with or without 
payroll deductions, or by the association or union for its members, or by 
some designated person acting on behalf of the employer, association or 
union; and 
(5) “Individual market” has the same meaning given in § 2791(e)(1)(A) of 

the Public Health Service Act (42 U.S.C. § 300gg-91); 

(6)(A) “Noncancellable” or “noncancellable and guaranteed renewable” or 

synonymous terms such as “guaranteed continuable” may be used only in 

a policy, which the insured has the right to continue in force by the timely 

payment of premiums set forth in the policy: 

(i) Until at least age fifty (50); or 

(ii) In the case of a policy issued after age forty-four (44), for at least 
five (5) years from its date of issue, during which period the insurer has 
no right to make unilaterally any change in any provision of the policy 
while the policy is in force. 

(B) Except as provided in subdivision (6)(A), “guaranteed renewable” 
may be used only in a policy that the insured has the right to continue in 
force by the timely payment of premiums: 

(i) Until at least age fifty (50); or 

(ii) In the case of a policy issued after age forty-four (44), for at least 
five (5) years from its date of issue, during which period the insurer has 
no right to make unilaterally any change in any provision of the policy 
while the policy is in force, except that the insurer may make changes in 
premium rates by classes. 

(C) The limitation in subdivision (6)(A) on use of “noncancellable” also 
applies to any synonymous term such as “not cancellable,” and the 
limitation in subdivision (6)(B) on use of “guaranteed renewable” applies 
to any synonymous term such as “guaranteed continuable”; 

(7) “Small employer” has the same meaning given in § 56-7-2203. How- 
ever, for purposes of qualifying to establish a liability pool under § 56-26- 
204(a), all employees of all member employers participating in the provision 
of health insurance coverage must be included in the number of eligible 
employees; and 

(8) “Written approval” includes an electronic approval. 
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History. of “small employer”, which read: “‘Small em- 
Acts 1955, ch. 4, § 1; 1976, ch. 397, § 1; ployer’ has the same meaning given in § 56-7- 
T.C.A., § 56-3301; Acts 2011, ch. 344, § 11; 2203; and”. 
2020, ch. 515; $ 2: 
Effective Dates. 


Amendments. Acts 2020, ch. 515, § 5. July 1, 2020. 
The 2020 amendment rewrote the definition 
PART 2 
GROUP POLICIES 


56-26-201. Part definitions. 


As used in this part: 

(1) “Employees” includes the officers, managers and employees of the 
employer, the individual proprietor or partner if the employer is an indi- 
vidual proprietor or partnership, the officers, managers and employees of 
subsidiary or affiliated corporations, and the individual proprietors, part- 
ners and employees of individuals and firms, if the business of the employer 
and the individual or firm is under common control through stock ownership, 
contract, or otherwise. “Employees” may include retired employees. A policy 
issued to insure employees of a public body may provide that “employees” 
include elected or appointed officials. The policy may provide that “employ- 
ees” include the trustees or their employees, or both, if their duties are 
principally connected with the trusteeship of the policy; and 

(2) “Group accident and health insurance” means that form of accident 
and health insurance covering groups of persons as defined in the policy, 
with or without one (1) or more members of their families or one (1) or more 
of their dependents, or covering one (1) or more members of the families or 
one (1) or more dependents, under a policy issued to an employer or trustees 
of a fund established by an employer, or to an association or other organi- 
zation that qualifies under § 56-26-204(a) to establish a liability pool, a 
labor union or the trustees of a fund established by a labor union or an 
association, or the trustees of a fund established by two (2) or more 
employers in the same or related industry, or by one (1) or more labor unions 
or by one (1) or more employers and one (1) or more labor unions, or to a 
creditor or vendor in connection with a credit transaction (except for 
insurance regulated by or provided for in § 56-7-901), who shall be deemed 
the policyholder, insuring employees of the employer for the benefit of 
persons other than the employer, or insuring members or employees of the 
association or labor union for the benefit of persons other than officers of the 
association or labor union, or insuring employees of the employers or 
members of the unions, for the benefit of persons other than the employers 
or the unions, or insuring the debtors of the creditor or vendor to reduce the 
unpaid indebtedness of the debtor or vendee to the extent of payment of the 
benefits under the policy (except for insurance regulated by or provided for 
in § 56-7-901). 


History. : T.C.A., § 56-3330; Acts 1980, ch. 784, § 1; 
Acts 1976, ch. 397, § 7; 1978, ch. 514, § 1; 2020, ch. 515, § 3. 
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Amendments. trustees of a fund established by an employer, 
The 2020 amendment substituted “under a ~ or to an association” in the definition of “group 

policy issued to an employer or trustees of a accident and health insurance”. 

fund established by an employer, or to an asso- 

ciation or other organization that qualifies un- Effective Dates. 

der § 56-26-204(a) to establish a liability pool” Acts 2020, ch. 515, § 5. July 1, 2020. 

for “under a policy issued to an employer or 


56-26-204. Pooling of liabilities to self-insurer. 


(a)(1) Two (2) or more member employers of the same trade or professional 
organization with at least five hundred (500) covered lives may enter into an 
agreement to pool their liabilities under this chapter for the purpose of 
qualifying as self-insurers. The trade or professional association must: 
(A) Have a constitution or bylaws; 
(B) Have members that support the association by regular payment of 
dues on an annual, semiannual, quarterly, or monthly basis; and 
(C) Have at least one (1) substantial business purpose unrelated to 
offering and providing health insurance coverage or other employee 
benefits to its employer members and their employees. However, offering 
and providing such coverage or benefits may serve as the professional 
association’s primary purpose. 
(2)(A) Ten (10) or more employers of the same nonprofit business coalition 
for health, organized in this state, may enter into an agreement with the 
coalition to pool their liabilities under this chapter for the purpose of 
qualifying as self-insurers. The business coalition must: 
Gi) Have a charter or bylaws; 
(ii) Have members who support the coalition by regular payment of 
dues on an annual, semiannual, quarterly, or monthly basis; and 
(iii) Have at least one (1) substantial business purpose unrelated to 
offering and providing health insurance coverage or other employee 
benefits to its employer members and their employees. However, offer- 
ing and providing such coverage or benefits may serve as the coalition’s 
primary purpose. | 
(B) A nonprofit business coalition for health does not qualify as a 
self-insurer under this subdivision (a)(2) until the department of com- 
merce and insurance has promulgated the rules authorized by subsection 

(b). 

(3) Two (2) or more member employers with at least five hundred (500) 
covered lives may enter into an agreement to pool their liabilities under this 
chapter for the purpose of qualifying as self-insurers if the employers are 
members of the same association that has a principal office within this state. 
The association must: 

(A) Have a constitution or bylaws; 

(B) Have members that support the association by regular payment of 
dues on an annual, semiannual, quarterly, or monthly basis; and 

(C) Have at least one (1) substantial business purpose unrelated to 
offering and providing health insurance coverage or other employee 
benefits to its employer members and their employees. However, offering 
and providing such coverage or benefits may serve as the association’s 


56-26-204 


primary purpose. 
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(4) Two (2) or more member employers with at least five hundred (500) 
covered lives may enter into an agreement to pool their liabilities under this 
chapter for the purpose of qualifying as self-insurers if the employers are 
members of the same association that has a principal office within a 
municipality with a boundary that lies at least partially within this state. 


The association must: 


(A) Have a constitution or bylaws; 

(B) Have members that support the association by regular payment of 
dues on an annual, semiannual, quarterly, or monthly basis; 

(C) Have at least one (1) substantial business purpose unrelated to 
offering and providing health insurance coverage or other employee 
benefits to its employer members and their employees. However, offering 
and providing such coverage or benefits may serve as the association’s 


primary purpose; 


(D) Adhere to any multi-state compact applicable to its establishment 


and operation; and 


(EK) Establish eligibility standards for membership in the association, 
subject to the requirements of this chapter. 


(b) The commissioner of commerce and insurance has the authority to 
promulgate rules in accordance with the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, as deemed necessary to provide for the 
solvency, administration, examination, and enforcement of the pooling agree- 
ments. However, such rules must not prohibit or deter any association lawfully 
formed under the laws of this state or any other state from offering health 
insurance coverage to its members within this state if the health insurance 
coverage complies with federal law. To the extent deemed necessary by the 
commissioner, each employer member of the approved group must be classified 
as a self-insurer as otherwise provided in this chapter. 

(c) Pools created under this section are subject to taxation under chapter 4 
of this title, filing and approval under this chapter, and laws for protection of 
policyholders under chapter 7 of this title. 

(d) Notwithstanding any law to the contrary, a pool created under this 
section by an association of private, not-for-profit educational institutions, 
whose association having been in existence for twenty-five (25) years or more, 


is exempt from taxation under chapter 4, part 2 of this title. 


History. 

Acts 2000, ch. 681, §§ 1, 2; 2001, ch. 164, § 1; 
2007, ch. 159, § 1; 2007, ch. 496, § 1; 2020, ch. 
515, § 4. 


Amendments. 

The 2020 amendment rewrote this section, 
which read: “(a)(1) Two (2) or more member 
employers of the same trade or professional 
organization with at least five hundred (500) 
covered lives may enter into an agreement to 
pool their liabilities under this chapter for the 
purpose of qualifying as self-insurers. The 
trade or professional association shall have 
been in active existence in Tennessee for at 
least five (5) years and the association shall: 


“(A) Have a constitution or bylaws; 

“(B) Have members that support the associa- 
tion by regular payment of dues on an annual, 
semi-annual, quarterly or monthly basis; and 

“(C) Be created in good faith for a purpose 
other than that of creating accident and sick- 
ness self-insurer pools. 

“(2)(A) Ten (10) or more employers of the 
same nonprofit business coalition for health, 
organized in Tennessee, may enter into an 
agreement with the coalition to pool their li- 
abilities under this chapter for the purpose of 
qualifying as self-insurers. The business coali- 
tion shall: 

“() Have a charter or bylaws; 
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“(i) Have members who support the organi- 
zation by regular payment of dues on an an- 
nual, semiannual, quarterly or monthly basis; 

“(iii) Be created in good faith for a purpose 
other than that of creating accident and sick- 
ness self-insurer pools; and 

“(iv) Otherwise comply with the require- 
ments of a “bona fide association” as defined in 
§ 56-7-2802. 

“(B) A nonprofit business coalition for health 
shall not qualify as a self-insurer under this 
subdivision (a)(2) until the department of com- 
merce and insurance has promulgated the rules 
authorized by subsection (b). 

“(b) The commissioner of commerce and in- 
surance has the authority to promulgate rules 
and regulations in accordance with the Uni- 
form Administrative Procedures Act, compiled 
in title 4, chapter 5, as deemed necessary to 
provide for the solvency, administration, exami- 


56-30-135 


“nation, and enforcement of the pooling agree- 


ments. To the extent deemed necessary by the 
commissioner, each employer member of the 
approved group shall be classified as a self- 
insurer as otherwise provided in this chapter. 

“(c) Pools created under this section shall be 
subject to taxation under chapter 4 of this title, 
filing and approval under this chapter, and 
laws for protection of policyholders under chap- 
ter 7 of this title. 

“(d) Notwithstanding any law to the contrary, 
a pool created under this section by an associa- 
tion of private, not-for-profit educational insti- 
tutions, the association having been in exis- 
tence for twenty-five (25) years or more, shall 
be exempt from taxation under chapter 4, part 
2 of this title.” 


Effective Dates. 
Acts 2020, ch. 515, § 5. July 1, 2020. 


CHAPTER 27 
MEDICAL SERVICE PLAN LAW, 1945 


56-27-101. Short title. 


Law Reviews. 
Private Payer Parity in Telemedicine Reim- 
bursement: How State-Mandated Coverage 


Can Be the Catalyst for Telemedicine Expan- 
sion, 46 U. Mem. L. Rev. 471 (2015). 


CHAPTER 30 
DENTAL SERVICE PLAN LAW, 1961 


Section 


56-30-135. Provision of insurance plans for vision services. 


56-30-135. Provision of insurance plans for vision services. 


Notwithstanding any other law to the contrary, subject to approval by the 
commissioner, a nonprofit dental service corporation only providing dental 
plans and policies in this state has the authority to provide plans and polices 
for vision services in this state in the same manner as nonprofit corporations 
organized under chapter 27, 28, or 29 of this title, or an insurance company 
properly qualified in this state to write accident, health, or disability insur- 
ance. In order for a nonprofit dental service corporation to provide plans and 
policies for vision services in this state, the nonprofit dental service corporation 
must not provide vision services in any other state and must comply with 
8§ 56-31-111 — 56-31-118, 56-31-121, and 56-31-123 — 56-31-129. 


Effective Dates. 
Acts 2018, ch. 644, § 3. April 2, 2018. 


History. 
Acts 2018, ch. 644, § 1. 
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CHAPTER 31 
VISION SERVICE PLAN LAW 


Section 
56-31-106. Restrictions on right to establish and operate plan. 


56-31-106. Restrictions on right to establish and operate plan. 


It is unlawful for any person except a vision service plan corporation, 
incorporated in accordance with this chapter, and operating in accordance with 
authority from the commissioner, or a nonprofit corporation organized under 
chapter 27, 28, 29, or 30 of this title, or an insurance company properly 
qualified in this state to write accident, health or disability insurance, to 
establish, maintain or operate a vision service plan, or to solicit subscribers to 
or enter into contracts with respect to a vision service plan. 


History. 27, 28, 29, or 30 of this title” for “chapter 27, 28 
Acts 1969, ch. 118, § 7; T.C.A., § 56-3706; or 29 of this title’ near the middle of this 
Acts 2018, ch. 644, § 2. section. 
Amendments. Effective Dates. 
The 2018 amendment substituted “chapter Acts 2018, ch. 644, § 3. April 2, 2018. 
CHAPTER 32 
HEALTH MAINTENANCE ORGANIZATION ACT OF 1986 
Section 


56-32-125. Confidentiality of information. 
56-32-129. Prohibited discrimination. 


56-32-125. Confidentiality of information. 


(a) Any data or information pertaining to the diagnosis, treatment or health 
of any enrollee or applicant obtained from the person or from any provider by 
any HMO shall be held in confidence by the HMO and shall not be disclosed by 
the HMO to any person, except upon any one (1) of the following 
circumstances: 

(1) To the extent that it may be necessary to carry out the purposes of this 
chapter; 

(2) Upon the express consent of the enrollee or applicant; 

(3) In the event of a claim or litigation between an enrollee or applicant 
and the HMO wherein the data or information is pertinent; 

(4) To implement the purposes of title 71, chapter 5; or 

(5) When the data or information is required to be disclosed by the 
authority of another statute. 

(b) Nothing in this section shall be construed to amend § 63-1-150 regard- 
ing confidentiality of records and statements relating to quality improvement 
committees of the HMO that shall remain privileged and not subject to 
subpoena or discovery. 
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History. ~ statements relating to quality improvement 
Acts 1986, ch. 713, § 26; T.C.A. § 56-32-225; committees” for “§ 63-6-219 [repealed] regard- 
Acts 2017, ch. 4, § 3. ing confidentiality of peer review records and 


Amendments. proceedings” in (b). 


The 2017 amendment substituted “§ 63-1- Effective Dates. 
150 regarding confidentiality of records and Acts 2017, ch. 4, § 11. March 15, 2017. 


56-32-1129. Prohibited discrimination. 


(a) The managed health insurance issuer shall not discriminate with respect 
to participation, referral, reimbursement of covered services or indemnifica- 
tion as to any provider within a class of providers who is acting within the 
scope of the provider’s license or certification under state law, solely on the 
basis of the license or certification. In selecting among providers of health 
services for membership in a provider network, the managed health insurance 
issuer or other network shall not discriminate against a class of providers who 
provide services that are covered by the plan by prohibiting the class of 
providers from membership in the provider network. This section shall not be 
construed as prohibiting managed health insurance issuers from including 
providers or classes of providers only to the extent necessary to meet the needs 
of the managed health insurance issuer’s plan and its enrollees, or from 
limiting referrals or establishing any other measure designed to maintain 
quality and control costs consistent with the responsibilities of the plan. This 
chapter shall not be construed as creating coverage for any service that is not 
otherwise covered under the terms of the managed health insurance issuer’s 
plan. 

(b) As used in this section, “class of providers” means optometrists, ophthal- 
mologists, podiatrists, pharmacists, and chiropractors. 


History. Effective Dates. 


Acts 1998, ch. 1033, § 6; 2002, ch. 641,§ 1; Acts 2017, ch. 82, § 2. July 1, 2017. 
T.C.A. § 56-32-229; Acts 2017, ch. 82, § 1. 


Amendments. 
The 2017 amendment inserted “, pharma- 
cists,” near the end of (b). 


CHAPTER 35 
TITLE INSURANCE LAW 


Part 1. Operation of Title Insurance Businesses 


Section 
56-35-115. [Repealed.] 


PART 1 
OPERATION OF TITLE INSURANCE BUSINESSES 


56-35-115. [Repealed.] 


History. repealed by Acts 2018, ch. 582, § 1, effective 
Acts 1955, ch. 173, § 10; T.C.A., § 56-3415; March 16, 2018. 
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Compiler’s Notes. 
Former § 56-35-115 concerned unearned 
premium or risk rate reserves. 


CHAPTER 37 
PREMIUM FINANCE COMPANY ACT OF 1980 


Section 

56-37-103. License required — Renewal — Fees — Disclosure — Rules and regulations. 
56-37-116. Licensing through multi-state automated licensing system. 

56-37-117. Agent for channeling information. 

56-37-118. Privacy or confidentiality of shared information. 


56-37-103. License required — Renewal — Fees — Disclosure — Rules 
and regulations. 


(a) No person shall engage in the business of a premium finance company in 
this state without first having obtained a license as a premium finance 
company from the commissioner. 

(b)(1) Licenses issued pursuant to this chapter expire on December 31. A 

license may be renewed for the ensuing twelve-month period upon applica- 

tion by the license holder showing continued compliance with the require- 
ments of this section and payment of the nonrefundable supervision fee, as 
provided in § 45-1-118(). The supervision fee is applicable to each location. 

A licensee making timely and complete application for renewal of its license 

may continue to operate under its existing license until its application is 

approved or denied. The completed renewal application and the payment of 
the annual supervision fee must be sent to the department on or before 

December 31, but no earlier than November 1, of each year. 

(2) A licensee submitting a renewal application pursuant to this chapter 
for a license expiring on March 31, 2019, must pay the supervision fee as 
provided in § 45-1-118(i) for each location. The completed renewal applica- 
tion and payment must be sent to the department on or before March 1, 
2019. Arenewed license issued under this chapter with a beginning effective 
date of April 1, 2019, expires on December 31, 2019. 

(c) The commissioner has the authority, at any time, to require the applicant 
to disclose fully the identity of all stockholders, partners, officers, and employ- 
ees, and has discretion to refuse to issue or renew a license in the name of any 
firm, partnership or corporation if not satisfied that any officer, employee, 
stockholder or partner thereof who may materially influence the applicant’s 
conduct meets the standards of this chapter. 

(d) The commissioner is authorized to promulgate rules and regulations to 
effectuate the purposes of this chapter. The rules and regulations shall be 
promulgated in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(e) The commissioner may employ persons as necessary to examine or 
investigate and make reports on alleged violations of this chapter or compli- 
ance with the other provisions of this chapter. The costs for an examination or 
investigation of licensees shall be assessed pursuant to § 45-1-118G). An 
unlicensed person subject to the licensing requirements of this chapter, who is 
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examined or investigated in accordance with this chapter, shall pay to the 
commissioner the reasonable and actual expenses of the investigation or 
examination. 

(f) The commissioner may establish a biennial license arrangement for the 
filing of the application for licensure renewal, but in no case shall the 


supervision fee be payable for more than one (1) year at a time. 


History. 
Acts 1980, ch. 920, § 3; 2014, ch. 736, §§ 34, 
5p; 2017: ch.'129 seals 1s, 


Amendments. 

The 2017 amendment by ch. 122, § 18, effec- 
tive July 1, 2018, rewrote (b)(2), which read: 
“(2) Licensees submitting renewal applications 
pursuant to this chapter from April 15, 2015, 
through July 1, 2015, shall not pay a supervi- 
sion fee, as provided in § 45-1-118(i). A re- 
newed license issued under this chapter with a 
beginning effective date of July 1, 2015, shall 
expire on March 31, 2016. The renewal fee for a 
renewed license submitted from April 15, 2015, 
through July 1, 2015, shall be three hundred 
dollars ($300). A licensed location examined 
from April 15, 2015, through March 31, 2016, 
shall pay the actual and reasonable costs of the 
examination.”; and by ch. 122 § 12, effective 
April 1, 2019, in (b)(1), substituted “expire on 
December 31” for “shall expire on March 31” at 


section” for “§ 56-37-104,” in the second sen- 
tence, substituted “is applicable” for “shall be 
applicable” in the third sentence, substituted 
“application for renewal of its license may con- 
tinue” for “application and payment for renewal 
of its license shall be permitted to continue” in 
the fourth sentence, substituted “must be sent 
to the department on or before December 31, 
but no earlier than November 1, of each year” 
for “shall be sent to the department on or before 
March 1 of each year” at the end of the present 
last sentence, and deleted the former last sen- 
tence which read: “The completed renewal ap- 
plication and the payment of the annual super- 
vision fee shall be sent to the department on or 
before March 1 of each year. Licenses issued 
under the former provisions of this chapter 
shall instead expire on March 31, 2016.” 


Effective Dates. 
Acts 2017, ch. 122,§ 17. July 1, 2018, April 1, 


the end of the first sentence, substituted “this 2019. See the amendment notes. 


56-37-116. Licensing through multi-state automated licensing system. 


(a) In addition to any other powers imposed upon the commissioner by law, 
the commissioner is authorized to require persons subject to this chapter to be 
licensed through a multi-state automated licensing system. Pursuant to this 
authority, the commissioner may: 

(1) Promulgate any rules reasonably necessary for participation in, tran- 
sition to, or operation of a multi-state automated licensing system; 

(2) Establish relationships or enter into agreements reasonably necessary 
for participation in, transition to, or operation of a multi-state automated 
licensing system. The agreements may include, but are not limited to, 
operating agreements, information sharing agreements, interstate coopera- 
tive agreements, and technology licensing agreements; 

(3) Require that applications for licensing under this chapter and renew- 
als of such licenses be filed with a multi-state automated licensing system; 

(4) Require that any fees required to be paid under this chapter be paid 
through a multi-state automated licensing system; 

(5) Establish deadlines for transitioning licenses to a multi-state auto- 
mated licensing system. The commissioner may deny any applications or 
renewal applications not filed with a multi-state automated licensing system 
after the deadlines have passed, notwithstanding any other deadlines 
established in this chapter. The commissioner shall provide reasonable 
notice of any transition deadlines to licensees; and 
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(6) Take such further actions as are reasonably necessary to give effect to 
this section. 

(b) Nothing in this section authorizes the commissioner to require a person 
who is not subject to this chapter to submit information to, or participate in, a 
multi-state automated licensing system. 

(c) Notwithstanding any other provision of this section, the commissioner 
retains full authority and discretion to license persons under this chapter and 
to enforce this chapter. Nothing in this section reduces or derogates that 
authority and discretion. | 

(d) Applicants for and holders of licenses issued under this chapter must 
pay all costs associated with submitting an application or transitioning a 
license to a multi-state automated licensing system, as well as all costs 
associated with maintaining and renewing any license issued by the commis- 
sioner on a multi-state automated licensing system. 


History. Effective Dates. 
Acts 2017, ch. 122, § 14. Acts 2017, ch. 122, § 17. July 1, 2018. 


56-37-117. Agent for channeling information. 


The commissioner is authorized to use a multi-state automated licensing 
system as an agent for channeling information, whether criminal or noncrimi- 
nal in nature, and whether derived from or distributed to the United States 
department of justice, any other state or federal governmental agency, or any 
other source that the commissioner is authorized to request or distribute under 
this chapter. 


History. Effective Dates. 
Acts 2017, ch. 122, § 14. Acts 2017, ch. 122, § 17. July 1, 2018. 


56-37-118. Privacy or confidentiality of shared information. 


In order to promote more effective regulation and reduce regulatory burden 
through supervisory information sharing: 

(1) The requirements under any federal or state law regarding the privacy 
or confidentiality of any information or material provided to a multi-state 
automated licensing system, and any privilege arising under federal or state 
law, including the rules of any federal or state court, with respect to such 
information or material, continue to apply to the information or material 
after it has been disclosed to a multi-state automated licensing system. The 
information or material may be shared with all state and federal regulatory 
officials with premium finance company oversight authority without the loss 
of privilege or confidentiality protections provided by federal or state law, 
including the protection available under § 45-1-120; 

(2) For purposes of subdivision (1), the commissioner may enter into 
agreements or sharing agreements with other governmental agencies, the 
Conference of State Bank Supervisors, or other associations representing 
governmental agencies, as established by rule, regulation, or order of the 
commissioner; 

(3) Information or material that is subject to a privilege or confidentiality 
protection under subdivision (1) shall not be subject to: 
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(A) Disclosure under any federal or state law governing disclosure to 
the public of information held by an officer or agency of the federal 
government or the respective state; or 

(B) Subpoena or discovery or admission into evidence in any private 
civil action or administrative process, unless the person to whom such 
information or material pertains, in the person’s discretion, waives any 
applicable privilege held by a multi-state automated licensing system, in 
whole or in part; 

(4) This section supersedes any inconsistent provisions of title 10, chapter 
7, part 5, pertaining to the records open to public inspection; and 

(5) This section does not apply with respect to information or material 
relating to publicly adjudicated disciplinary and enforcement actions against 
persons subject to this chapter that is included in a multi-state automated 
licensing system for access by the public. 


History. Cross-References. 
Acts 2017, ch. 122, § 14. Confidentiality of public records, § 10-7-504. 


Effective Dates. 
Acts 2017, ch. 122, § 17. July 1, 2018. 


CHAPTER 43 
TENNESSEE LEGAL INSURANCE ACT 


Section 
56-43-103. Chapter definitions. 


56-43-103. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 
(1) “Commissioner” means the commissioner of commerce and insurance; 
(2) “Contractual obligation” in subdivision (4)(A) includes any arrange- 
ment in which those persons for whom services are to be provided under the 
arrangement have reasonable expectations of enforceable rights; 
(3) “Insurer” means any person who obtains a certificate of authority 
under this chapter; 
(4)(A) “Legal insurance” means the assumption of a contractual obligation 
to provide specified legal services or reimbursement for legal expenses in 
consideration of a specified payment for an interval of time, regardless of 
whether the payment is made by the beneficiaries individually or by a 
third person for them, in such a manner that the total cost incurred by 
assuming the obligation is to be spread directly or indirectly among a 
group of persons; 
(B) “Legal insurance” does not include the provision of or reimburse- 
ment for legal services incidental to other insurance coverages; and 
(C) The following are not considered “legal insurance” under the insur- 
ance laws of this state: 

(i) Retainer contracts and contingent fee contracts made with indi- 
vidual clients with the fees based on estimates of the nature and amount 
of services that will be provided to the specific client and similar 
contracts made with a group of clients involved in the same or closely 
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related legal matters, such as class actions; 

(ii) Legal services provided by unions or employee associations to 
their members in matters relating to employment or occupation; 

(iii) Legal services provided by an agency of the federal or state 
government or subdivision thereof to its employees; 

(iv) Services of a lawyer referral service operated, sponsored or 
approved by a bar association representative of the general bar of the 
geographical area in which the association exists; or 

(v) Aplan entered into by a person and an intermediary organization 
as defined by, and that is registered in compliance with, the rules of the 
Tennessee Supreme Court whereby: 

(a) The person pays a fee and is eligible to receive legal services 
specified in the plan; 

(b) The intermediary organization contracts with a licensed attor- 
ney or a law firm that includes one (1) or more attorneys licensed to 
practice law in this state, where the attorney or law firm agrees to 
provide, or facilitate arrangements with other licensed attorneys to 
provide, the legal services specified in the plan; and 

(c) The intermediary organization does not assume any risk or 
obligation to pay or reimburse for the cost of the legal services 
specified in the plan, and the payment of a fixed administrative fee 
from the intermediary organization to the attorney or law firm is not 
considered payment or reimbursement for the legal services specified 
in the plan; and 

(5) “Person” means any natural or artificial person including, but not 
limited to, an individual, partnership, association, trust or corporation. 


History. Effective Dates. 
Acts 1989,, ch. 423," 2; 2021) ch? 428,57 1 2021, ch. 428, § 2. May 138, 2021. 
Amendments. 


The 2021 amendment added (4)(C)(v) to the 
definition of “legal insurance”. 


CHAPTER 47 
WORKERS’ COMPENSATION FRAUD ACT 


Section 
56-47-105. Penalties. 


56-47-105. Penalties. 


Violations of § 56-47-103(a), (b) and (c) are to be valued according to 
§ 39-11-106(a)(38), and punished as theft under § 39-14-105. Violations of 
§ 56-47-103(d) shall be valued to include the total amount of workers’ 
compensation premiums that the employer avoided paying, to be calculated by 
utilizing the appropriate Tennessee assigned risk plan advisory prospective 
loss cost and multiplier for such an employer for the total number of years, and 
parts of years, during which the employer was subject to the workers’ 
compensation law and intentionally failed to secure payment of compensation 
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as required by the workers’ compensation law, and the violations shall be 


punished as theft under § 39-14-105. 


History. 
Acts 1996, ch. 944, § 48; 1998, ch. 1024, 
ges 2000; ch: 862,911: 


Compiler’s Notes. 
This section is set out in the supplement to 


update the reference from “39-11-106(a)(36)” to 
“39-11-106(a)(38)” in light of the amendment by 


Acts 2019, ch. 279. 


CHAPTER 54 


TENNESSEE HEALTH CARE LIABILITY REPORTING 
ACT 


Section 
56-54-101 — 56-54-111. [Repealed.] 


56-54-101 — 56-54-111. [Repealed.] 


History. 

Acts 2008, ch. 1009, §§ 2-12; 2011, ch. 112, 
§§ 1, 2; 2012, ch. 798, §§ 27-33; repealed by 
Acts 2021, ch. 537 § 8, effective May 25, 2021. 


Compiler’s Notes. 
Acts 2021, ch. 587, § 1 provided that act 


shall be known and may be cited as the “Insur- 
ance Modernization Act.” 

Former chapter 54, §§ 56-54-101 — 56-54- 
111, concerned the Tennessee Health Care Li- 
ability Reporting Act. 


CHAPTER 57 
VOLUNTEER RX 


Section 
56-57-1083. Regulation and compliance. 
56-57-104 — 56-57-106. [Repealed.] 


56-57-103. Regulation and compliance. 


A prescription drug discount plan issued pursuant to § 56-57-102 is subject 
to regulation by the department and compliance with laws applicable to 
pharmacy discount cards, including, but not limited to, chapter 17 of this title. 


History. 
Acts 2005, ch. 474, § 2; 2021, ch. 372, § 2. 


Amendments. 

The 2021 amendment rewrote the section 
which read: “(a) An operator of a prescription 
drug discount plan must obtain a valid certifi- 
cate of registration from the commissioner. The 
certificate shall be valid for one (1) year from 
the date of issuance. In order to receive a valid 
certificate of registration, the operator shall file 
an application on a form adopted by the com- 
missioner, and provide or demonstrate to the 
commissioner each of the following: 

“(1) The name and principal place of business 
of the operator; 

“(2) A copy of the operator’s promotional 


materials that are distributed to prospective 
members; 

“(3) A list of drugs and drug classifications 
that make up the drug discount plan, or a 
notation that the plan is an open formulary; 
and 

“(4) The name and address of the agent in 
this state for service of process. 

“(b) Notwithstanding any law to the contrary, 
it shall be unlawful and a violation of this 
chapter for any operator, after August 1, 2005, 
to sell, market, promote, advertise or otherwise 
distribute a prescription drug discount plan in 
Tennessee without first complying with the 
registration provisions of this chapter, and com- 
plying with §§ 47-18-2701 and 47-18-2702.” 
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Effective Dates. vided, that for the purpose of promulgating 
Acts 2021, ch. 372, § 4. July 1, 2021; pro- rules, the act took effect May 11, 2021. 


56-57-104 — 56-57-106. [Repealed.] 


History. Former 56-57-105, concerned cancellation by 
Acts 2005, ch. 474, § 2; repealed by Acts members. 

2021, ch. 372, § 2, effective July 1, 2021. Former 56-57-106, concerned violations — 
penalties. 


Compiler’s Notes. 
Former 56-57-104, concerned information re- 
quired to be provided members. 


CHAPTER 58 


INTERSTATE INSURANCE PRODUCT REGULATION 
COMPACT ACT OF 2007 


56-58-101. Short title. 


Compiler’s Notes. minates June 30, 2022. See §§ 4-29-112, 4-29- 
The Interstate Insurance Product Regulation 243. 
Compact of 2007, created by this section, ter- 
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